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FOREWORD

Admittedly, Judiciary is one of the three pillars of State and Federal Shariat Court 
is the second highest judicial forum of the country. 

This Court is vested with unique and exclusive power and sacred original 
jurisdiction to examine, determine and decide as to whether a Law or a provision 
of Law is or is not repugnant to injunctions of Islam as laid down in the Holy Quran 
and Sunnah of the Holy Prophet (Peace Be Upon Him). The Law for such purpose 
has been well defined in the Constitution of Islamic Republic of Pakistan under 
Article 203-B(c), which includes a custom or usage having the force of Law. 
Similarly the powers exercisable by this Court are absolute and exclusive in nature, 
no other Court or Tribunal including the Hon’ble Apex Court and a High Court 
shall entertain any proceeding or exercise any power or function in respect of any 
matter within the power and jurisdiction of this Court as mandated by Article 203-
G of the Constitution of Islamic Republic of Pakistan.

With assumption of charge of this August Office, a month later summer 
vacation commenced on 17.06.2019. In the month of August the term of sole Alim 
Judge expired. Elevation of a new Alim Judge or reappointment of Mr. Justice Dr. 
Fida Muhammad Khan (late), took some time and the process of reappointment 
got materialized by 20.09.2019. Hard luck, Hon’ble Mr. Justice Dr. Fida Muhammad 
Khan expired on 28.11.2019. Irrespective of the numbers of available Hon’ble 
Judges, the Federal Shariat Court remains dysfunctional, in absence of an Alim 
Judge, to the extent of hearing Shariat Petitions and cases of capital punishments 
awarded under Hudood Laws, sought to be heard by the Federal Shariat Court 
as Appellate and Revisional Forum. In order to find out a suitable and competent 
person, perhaps for the first time interviews of the nominees were conducted. 
Therefore, the elevation of the present Alim Judge took more time. With the 
elevation of present Alim Judge in the month of May, 2020, summer vacation for 
the year, 2020 started on 15.06.2020. 

Unfortunately, Hon’ble Mr. Justice Syed Farooq Shah expired on 25.07.2020, 
Hon’ble Mr. Justice Shaukat Ali Rakhshani retired on 08.02.2021 and Mr. Justice 
Khadim Hussain M. Shaikh was elevated on 27.03.2021. Non-availability of Alim 
Judge, death of Mr. Justice Farooq Shah, retirement of Mr. Justice Shaukat Ali 
Rakhshani, as such, we were left only with 19-working months. Besides, the wrath of 
Covid-19 that took the whole world including our country into its laps that hindered, 
hampered and jeopardized all activities.  

Nevertheless, despite the above stated practical difficulties, no stone was 
left unturned to dispose of the cases, with the result on 31-12-2021 there were on 
criminal side 3 cases at Lahore Bench Registry, 6 cases at Karachi Bench Registry, 
12 cases at Peshawar Bench Registry and 12 criminal matters were pending  at 
Principal Seat. Hence, in such state of affairs, this can be treated as periodical and 
may be termed triannual report.

Regarding Shariat Petitions, I must confess that perhaps more than 124 
Shariat Petitions including Riba matter are subjudice since long, which require 
immediate attention and early disposal, of course, after providing full opportunity 
of hearing to respective parties. 
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On administrative side to ensure justice at door-step we have established 
four Branch Registry Offices i.e. at Multan (Punjab), Swat (KPK), Sukkur (Sindh) and 
Turbut (Balochistan) to receive the petitions, appeals, reference and revisions 
etc. Besides we have raised fee for Counsels representing pauper appellants/
petitioners. 

I firmly believe with the Grace and Blessings of Almighty Allah, commitments 
of my Hon’ble Colleagues, cooperation of the learned members of Bar, Scholars, 
Jurisconsults and parties, we will be able to expedite and finalize pending cases 
particularly the Shariat Petitions in near future, Inshah’Allah.

Before parting with the discussion, I would like to extend my gratitude to 
my learned brother Judges and everyone who contributed his role in institutional 
growth with dedication and devotion. 

Mr. JusticeMuhammad Noor Meskanzai
Chief Justice
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Pakistan came into being on the basis of two-nation theory that Muslims 
and Hindus are two separate nations and cannot live together. Muslims 
have their own religion, customs, social and moral values and completely 

different from Hindus. Therefore, Muslims should be able to have their own 
separate homeland in the Muslim majority areas of India, in which Islam can 
be practiced as the dominant religion. This theory was a founding principle 
of the Movement. After the creation of Pakistan it was strengthened by the 
Resolution passed by the Constituent Assembly on 12 March 1949 known as the 
Objectives Resolution. The Islamisation process started and a commission for 
this purpose was constituted under the Constitution of 1956, it was mandated 
to submit its report to National and provincial Assemblies within five year from 
the day of its constitution. But due to abrogation of the Constitution in October 
1958, no report was submitted to the Government. Under the Constitution of 
1962 an Advisory Council of Islamic Ideology was constituted for the purpose of 
Islamisation of laws. This Council, even after the abrogation of 1962 Constitution, 
also continued its functions under the Interim Constitution 1972. The Constitution 
1973 reorganized the Advisory Council and changed its nomenclature into 
Council of Islamic Ideology. The composition and functions of the Council 
is discussed in part ix of the Constitution under the title of Islamic Provisions. 
The main function of this institution was to make recommendations as to the 
measures for bringing existing laws into conformity with the Injunctions of Islam. 

It is crystal clear that Islamisation of laws remained the prime objective 
of all the Constitutions but unfortunately we were unable to achieve this goal 
through the above mentioned institutions for the reasons that these were 
recommendatory bodies. Therefore it was necessary to assign this task to an 
institution whose decree has a binding force. Primarily through Constitution 
(Amendment) Order, 1979 President’s Order No. 3 Of 1979 , dated 7th February 
1979  Shariat benches in High Courts were established and these were assigned 
with the task of examination of Laws. Later on it was felt that an independent 
Institution may do this job, so Federal Shariat Court was established on May 
26, 1980 through a Constitutional amendment. And this Court alone was 
mandated with the power to declare a law repugnant to the injunctions of 
Islam. Decision of the Court is binding on Federal and Provincial governments, 
Supreme Court, High Courts and Courts subordinate to High Courts. 

This Court is composed of Eight Judges, five regular judges and three 
‘Ulema. The Constitution empowered Federal Shariat Court to strike down 
existing as well as future laws, if they were repugnant to the injunctions of Islam. 
The Constitution defined the term ‘Law’ itself and exempted Constitution, 
Muslim personal law, laws relating to the procedure of any Court or tribunal 
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from the examination by the Court. Fiscal law for a period of ten years were 
debarred from the Jurisdiction of this Court. After the expiry of the said period, 
Court examined the same on the touchstone of Islamic injunctions. This Hon’ble 
Court has examined a large number of Laws and directed the concerned 
Governments for amendments.

Federal Shariat Court is also vested with the powers of hearing appeals 
or revisions against the decision passed by any criminal Court exercising 
jurisdiction under Hudood Laws. The Federal Shari‘at Court has been given 
power to undertake the examination of any matter Suo Moto, with a view to 
seeing whether or not it is in conformity with the Qur’an and Sunnah. Federal 
Shariat Court, in exercise of powers conferred by Article 203-J of the Constitution 
has also made Federal Shariat Court (Procedure) Rules 1981. 

The Hon’ble chief justice is very keen to provide justice to everyone 
at his doorstep. In a court meeting the issue was discussed and decided to 
establish new branch registries in far flung areas of provinces. In exercise of 
power conferred by Article 203 J of the Constitution, the following branches 
were established:

a) Swat (KPK)
b) Multan (Punjab)
c) Sukkur (Sindh)
d) Turbat (Balochistan)

In the beginning of the judicial year 2019 there were only five Judges 
including chief justice. The Hon’ble Chief Justice Mr. Justice Sheikh Najam ul 
Hasan retired on May 14th, 2019 and Hon’ble Mr. Justice Muhammad Noor 
Meskanzai was appointed as Chief Justice of the Federal Shariat Court. The 
then Chief Justice of Pakistan Mr. Justice Asif Saeed Khan Khusa administered 
oath to him on 15th of May 2019. Two judges namely Hon’ble Justice Dr. Fida 
Muhammad Khan and Mr. Justice Mehmood Maqbool Bajwa retired on 
9.8.2019.  His Excellency the President of Pakistan, on the recommendation 
of Judicial Commission and Parliamentary Committee, reappointed Hon’ble 
Justice Dr. Fida Muhammad Khan for one year and the Hon’ble Chief 
Justice Mr. Justice Muhammad Noor Meskanzai administered oath to him on 
September 20th, 2019. During the reporting years, the Court faced very sad 
situation that the only ‘Alim Judge  the Acting Chief Justice ‘Allamah Dr. Fida 
Muhammad Khan and Hon’ble Justice Syed Muhammad Farooq Shah shifted 
to their permanent abode on 28.11.2019 and 25.7.2020 respectively. On the 
demise of Justice ‘Allamah Dr. Fida Muhammad Khan, the Court remained 
without ‘Alim judge for a considerable time and we became unable to hear 
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Shariat petitions because under the procedure rules of this Court,  petitions 
shall be heard by a bench consisting of not less than three judges one of whom 
shall be an ‘Alim judge. However an ‘Alim Judge Dr. Syed Muhammad Anwer 
took oath as Judge of this Hon’ble Court. The Hon’ble Chief Justice Mr. Justice 
Muhammad Noor Meskanzai administered oath to him on 21.05.2020. The 
Court started hearing of Shariat petitions. On the end of the year 2020 there 
were only three judges including the Hon’ble Chief Justice.

The Registrar, Deputy Registrars, Assistant Registrars and Superintendents 
control and supervise the administrative work of the Superior Courts. A distinctive 
feature of the Federal Shariat Court in terms of administrative work, however, 
is the establishment of full-fledged Research Branch. The main function of this 
branch is to assist the Court in examining Laws in the light of the injunctions of 
Islam as laid down in the Holy Quran and the Sunnah of the Holy Prophet (صلي 
 During the course of examination of these laws, modern issues are .(هللا عليه وسلّم
presented for adjudication, issues that have usually not been discussed by the 
earlier jurists. This necessitates besides the prescribed requirement of deriving 
arguments from the Holy Qur’an and the Sunnah of the Holy Prophet (صلي هللا عليه 
 thorough research based mainly on the original sources of Islamic law and ,(وسلّم
to ensure the process of Islamisation of laws, the establishment of full-fledged 
research branch was the cry of the hours. This branch also assist the court in 
criminal cases. 

 This Court also maintains a list of Jurisconsults representing various schools 
of thought. They are ‘Ulama and experts of different fields. The names of the 
jurisconsults, on the direction of the Court, with respect to a particular petition, 
are suggested by the Senior Advisor for final approval by the Hon. Chief Justice. 

The Federal Shari‘at Court examined a large number of laws with a view 
to ascertain whether and to what extent these laws are repugnant to the 
injunctions of Islam. During the three years on January 1st, 2019, one hundred 
and twenty four Shariat Petitions were pending for hearing; twenty four new 
Shariat Petitions were instituted in the principle seat while one was received from 
bench registry. Thirty Shariat Petitions have been disposed. On 31st December 
2019, the balance was one hundred and eighteen Shariat Petitions, thirty one 
Shariat petitions were instituted during the year 2020, twenty Shariat petitions 
were disposed and the balance on 31.12.2020 was one hundred and twenty 
nine.

During the year 2019 a total number of Criminal matters (Appeals, 
References and Suo Moto notices) pending were two hundred and fifty one. 
One hundred and ninety eight new appeals/references were instituted in 
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the principal seat Islamabad while fifteen in bench registries. The Hon. Court 
disposed off three hundred and ninety one while the balance on 31st December 
2019 was fifty eight. One hundred and seventy eight Criminal matters were 
instituted during the year 2020. Among these one hundred and nine were 
disposed off from January 1st 2020 to December 31st while the balance on last 
day of 2020 was forty nine.

During the year 2021, on January 1st, 2021 one hundred and twenty nine 
Shariat Petitions were pending for hearing; twenty six new Shariat Petitions were 
instituted in the principal seat while no one is received from any bench registry. 
Thirty one Shariat Petitions have been disposed off. On 31st December, 2021, 
the balance was one hundred and twenty four Shariat Petitions. The important 
judgments are judgment on the custom of Swara and Child Marriage Restraint 
Act.

During the year 2021 a total number of Criminal Matters (Appeals, 
References and Suo Moto notices) pending were forty nine. Ninety two new 
appeals/references were instituted in the principal seat Islamabad and bench 
registries. The Hon. Court disposed off one hundred and eight while the balance 
on 31st December 2021 was thirty three.

The Federal Shariat Court plays an important role for the development 
of the legal system of the Country in the light of Islamic Injunctions and has 
delivered important judgments which protected and preserved rights of society 
in general and of  individuals in particular. These judgments are published in 
the leading Law Journals, so that Judges, lawyers, students and other people 
may take guidance from it. These judgments can also be taken as guiding 
principles for the whole world and particularly for the Muslim Ummah. May 
Allah the Exalted shower His blessing upon us.

Dr. Muhammad Mutiaur Rahman
Senior Research Adviser
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Mr. Justice Muhammad Noor Meskanzai was born on 1st September, 1956 at Kunri, District 
Kharan. He completed his primary education from the Government Middle School (now 
High School), Kunri, which was founded by his Hon’ble father, Dr. Molvi Muhammad Qasim 
Aini Baloch. It was the first ever private School at Kharan District which was subsequently, 
nationalized in the year 1951-1952. After completion of his matriculation from Government 
High School Kharan, he went to Quetta for further education.

He did his F.A. from the Government Degree College, Quetta and then B.A and B.Ed. from 
the Balochistan University. He wrote a thesis on the topic “Democratic Concept of Educational 
Administration”, which was highly appreciated. He did his LL.B. from the University Law 
College, Quetta in 1979-1980.

Mr.Justice Muhammad Noor Meskanzai started his legal practice in September 1981 
at Quetta. While in private practice, Justice Muhammad Noor Meskanzai also took on the 
responsibility of being a Legal Advisor to Custom, Mekran Division, and Mekran Scout, at 
Turbat. He was also a member of the Panel of Legal Advisors to PTCL Mekran Division.

Mr.Justice Muhammad Noor Meskanzai was appointed as Assistant Advocate General 
Balochistan and worked upto December, 1998. He was elected as Vice Chairman of the 
Balochistan Bar Council from the 24th March 2005 to 24th March, 2006.

He was elected as Chairman Executive Committee for two terms. Before elevation as 
Additional Judge, High Court of Balochistan, he worked as Chairman of the Inter-Provincial 
Relations Committee, Balochistan Bar Council. He was also a member of the Common Wealth 
Legal Education Association.

Mr.Justice Muhammad Noor Meskanzai was a member of the Administration Committee 
and the Cleanliness Committee of the Balochistan High Court. He has attended a workshop on 
International Law for Judges on, ‘Meeting International Human Rights Standards in Criminal 
Proceeding’, which was held in Haugue, Netherlands in 2012, and the International Judicial 
Conference held in Islamabad on 13-15 April 2012.Mr. Justice Muhammad Noor Meskanzai 
also attended the conference on Environmental Law 2011, in Quetta.

Mr. Justice Muhammad Noor Meskanzai was elevated as Additional Judge, High Court of 
Balochistan on 7th September 2009, and confirmed as Judge of the High Court of Balochistan 
on 11th  May, 2011.

Mr. Justice Muhammad Noor Meskanzai
Chief Justice Federal Shariat Court of Pakistan

Date of Assumption of Office : 15.05.2019
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Mr. Justice Muhammad Noor Meskanzai took oath as Chief Justice of the High Court of  
Balochistan on 26th December, 2014 and relinquished the charge of the office on  31st August, 
2018.

During the year 2015, Mr. Justice Muhammad Noor Meskanzai headed a delegation of 
Judges from all over Pakistan to participate in a Workshop on “Judicial sharing of experiences 
- Intellectual Property Rights Enforcement Exchange Programme” held at Washington D.C, 
United States of America (USA).

In the year 2017, Mr. Justice Muhammad Noor Meskanzai attended a ceremony at Central 
London, United Kingdom in which a bust of Quaid-e-Azam Mohammad Ali Jinnah was unveiled 
for the very first time. 

Mr. Justice Muhammad Noor Meskanzai took oath as Chief Justice of the Federal Shariat 
Court of Pakistan on May 15, 2019.

He also attended International Conference at London in November, 2019 as “Chief Guest” 
organized by International Lawyers Club United Kingdom.

Ex-Officio Member

Member, National Judicial Policy Making Committee, Member, Law and Justice Commission 
of Pakistan, Advisory Board of Al Mizan Foundation, Member, Administration Committee of 
Al-Mizan Foundation. Member, Board of Governors, Board of Trustees, Council of Trustees 
and Selection Board of the International Islamic University Islamabad.
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Mr. Justice Dr. Syed Muhammad Anwer appointed as Alim Judge on 21.05.2020 in Federal 
Shariat Court of Pakistan. He has diverse experience as an advocate, prosecutor and judge. 
Previously he has extended his legal services as legislative counsel, public policy maker, 
lecturer at law and legal consultant. He served as a legal expert at various senior management 
and executive levels in different organizations of public, private, educational, research and 
development sectors.
Academic Qualification
Doctorate (Ph.D) PhD in Islamic Studies from The Punjab University.
Masters (LL.M) International Economic Law, from Kyushu National University, 

Japan as Munbushu Scholar which is the Japanese Government’s 
highest scholarship.

Bachelors (LL.B Honors) International Islamic University, Islamabad.
* Complete Tafseer-i-Quran Course (Daura-i-Tafseer al Quran) from Jamia Sirajia 

(Rawalpindi)
* Fazil-i-Arabi (Maulvi Fazil)
* M.A in Islamic Studies from Punjab University
* M.A. in Arabic Language and Literature from Punjab University
* M.O.L (Masters in Oriental Learning) from Punjab University
Experience

Before taking oath as Judge Federal Shariat Court he remained
• Member Judicial Customs Appellate Tribunal, Islamabad,
• Director Legal at Ministry of Information Technology,
• Chairman Electronic Certification and Accreditation Council of Pakistan,
• Deputy Attorney General for Pakistan,
• Elected President of Islamabad Bar Association,
• Member of Council of Islamic Ideology (CII),
• Jurist-Consult at the Federal Shariat Court,
• Member Academic Board of Riphah Institute of Public Policy of Ripha University.

Mr. Justice Dr. Syed Muhammad Anwer
Honourable Judge

Appointed as Alim Judge, Federal Shariat Court on 21.05.2020.
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In addition to the above mentioned posts he intermittently held different other legal positions 
in the private sector and development sector.
Legal Specializations & International Courses
* Private International Law, The Hague Academy of International Law the Hague, The 

Netherlands
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FATHER’S NAME : MUHAMMAD RAMZAN SHAIKH
NATIONALITY : PAKISTANI
CNIC NO: : 41201-2330776-5
DATE OF BIRTH & PLACE : 23RD OCTOBER, 1958 & LARKANA, SINDH
RELIGION : ISLAM

ACADEMIC QUALIFICATIONS:

 Acquired education upto graduation at Dadu Sindh and then did LL.B. at Hyderabad 
Sindh. 

ENROLMENT:

i) As advocate of subordinate courts on 08.10.1988 registration no. 110/L.C/
Dadu

ii) As Advocate of High Court of Sindh on  12.01.1991 Registration No. 126/H.c/
Dadu

iii) As Advocate of Supreme Court of Pakistan On 17.07.2010
iv) Remained President District Bar Association Dadu in 2005
v) Remained Member Managing Committee of D.B.A Dadu for a decade

REMAINED JUDGE HIGH COURT OF SINDH 

From 03-03-2009 to 30-07-2009 and from 30-10-2015 to 22-10-2020 and then retired as 
Judge of High Court of Sindh on superannuation. 

PROFICIENCY

Well acquainted with civil laws, criminal laws, hudood laws, revenue laws, constitutional 
law, family laws, banking laws, services laws, companies laws, evacuee laws, election 
laws, rent laws, labour laws, anti-corruption laws and land acquisition laws etc.

As an Advocate appeared in numerous cases which included Civil Matters, Criminal 
Matters, Labour Cases, Baking Matters, Services Matters, Rent Matters, Family Matters, 
Anti-corruption Matters, etc, before Supreme Court of Pakistan, High Court of Sindh and 
various other Courts and Tribunals. 

AS A JUDGE OF SINDH HIGH COURT decided nearly 10000 cases which included Writ 
Petitions, Criminal Appeals, Criminal References, Criminal Revisions, Civil Appeals, Civil 

Mr. Justice Khadim Hussain M. Shaikh
Honorable Judge

Appointed as Judge, Federal Shariat Court on 27.03.2021.
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Revisions, Election Matters, Revenue Matters, Banking Matters and Service Matters etc. 

Took oath as Judge of Federal Shariat Court of Pakistan on 27th of March, 2021.

Permanent Address : Jagatabad Muhalla Dadu Sindh.

Present Address :  Bungalow # C-9, Hyderabad Town Extension Phase-I, 
Qasimabad Hyderabad, Sindh.
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Mr.Justice Shaukat Ali Rakhshani was born on 4th August, 1969 at Quetta, Balochistan, 
whereas he actually, belongs to a remote area of Dalbandin, District Chaghai of 
Balochistan. His father Mr. M.Shafi Rakhshani (late) was a prominent Advocate, who 
remained Advocate General Balochistan, Deputy Attorney General Pakistan and 
Deputy Prosecutor General (NAB).

Hon’ble Judge initially completed his education from St. Francis Grammer School, 
Quetta and did his matriculation in the year, 1984. After passing F.Sc and doing 
graduation got admitted in the University Law College Quetta and passed his LL.B in 
the year, 1990 with distinction.

He was enrolled as an Advocate on 15.10.1991 and then as an Advocate High Court on 
28.11.1993. He was enrolled as an Advocate of the Hon’ble Supreme Court of Pakistan 
on 13.9.2008.

He was elected as Joint Secretary, Balochistan Bar Association in the year, 1995 and 
remained in the office till 1996.  He was also elected as Vice President, High Court 
Bar Association, Balochistan for a period of two years commencing from 1998 to 2000 
and then once again elected as Senior Vice President, High Court Bar Association 
Balochistan in the year, 2009 till 2011.

In the year, 1995, he successfully completed his Refresher Course from Federal Judicial 
Academy, Islamabad.

He has conducted several high profile criminal cases of murder, NAB, CNS and 
Constitutional Petitions in the High Court of  Balochistan and Hon’ble Supreme Court of 
Pakistan.

In the year, 2002 Hon’ble Judge was appointed as Judge, Anti Terrorism Court, Quetta 
and after demise of his father in the year, 2005 resigned from office, due to personal 
reasons.

He has served as Advisor to the Askari Commercial Bank from 1997 to 2002, Special 
Prosecutor Customs and Taxation Balochistan, Advisor to Market Committee, Agricultural 
Department, Government of Balochistan, Sui Southern Gas Company, Balochistan as 
well as remained counsel of the Speaker, Provincial Assembly Balochistan  in various 
cases before the High Court of  Balochistan and Hon’ble Supreme Court of Pakistan. He 

Mr. Justice Shaukat Ali Rakhshani
Honorable Judge

09.02.2018 to 08.02.2021
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has also conducted cases as Special Public Prosecutor, A.N.F Balochistan, in the High 
Court and Apex Court.

During almost his entire career, he had been a thorough professional lawyer, having 
no commitment with any political party.

He had also been delivering lectures on criminal law including Criminal Administration 
of Justice and Hudood Laws, as Visiting Lecturer in the University of Law College 
Balochistan as well as in Zarghoon Law College, Quetta.

He took oath as Judge of the Federal Shariat Court of Pakistan on 09th February, 2018.
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Academic Qualification

•	 BA Ist class, Ist Position in the University of Peshawar (with distinction), was 
awarded gold Medal and Merit scholarship.

•	 M.A. (Islamiyat) 1st class (with distinction).

•	 B.Sc. (War Studies).

•	 M.A. (Arabic) 1st class (with distinction).

•	 B.T.

•	 M.A. (English) 1st position in the University (with distinction).

•	 Diploma Course in German Language.

•	 Ph.D. (Islamic Law and jurisprudence).

•	 Publication and Experience

•	 Translated the Holy Quran (into English)

•	 Compiled several books which for several years remained part of Syllabus, 
prescribed for Degree level in the University of Peshawar,(1962).

•	 Remained Lecturer Islamiat at Post-Graduate Level University of Peshawar, from 
1962 to 1968 (about six years).

•	 Served as Deputy Director of Education/Director of Motivation, PAF from 16th 
April 1968 to 1st October 1988 (about twenty years).

•	 Appointed as Juris-consult on Honorary basis and assisted the Federal Shariat 
Court on several occasions, for about eight years (Prior to 1988).

•	 Was appointed Judge and remained Senior Puisne Judge, Federal Shariat Court 
of Pakistan. (for twenty one years): From 2nd October, 1988 to 1st October, 2009.

•	 Was appointed and served as Adhoc Member Shariah Appellate Bench 

Mr. Justice Allama Dr. Fida Muhammad Khan (Late)
Former Alim Judge Federal Shariat Court of Pakistan

02.10.1988 to 01.10.2009
05.07.2011 to 28.11.2019
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Supreme Court of Pakistan (From 25 March, 2010 till 4 July 2011).

•	 Reappointed as Judge Federal Shariat Court Islamabad (w.e.f. 5 July, 2011 to 
8.8.2017).

•	 Appointed as Acting Chief Justice, Federal Shariat Court Islamabad (w.e.f. 12th 
December, 2014 to 7th March, 2015).

•	 Reappointed as Alim Judge Federal Shariat Court Islamabad (w.e.f. 10 August, 
2017).

•	 Reappointed as Alim Judge Federal Shariat Court Islamabad (w.e.f. 20 
September, 2019).

•	 Honorary Membership of Various Academic/Educational/Welfare Bodies

•	 Chairman, Economic Reforms Commission KPK. (since 2004)

•	 President, Quran Asaan Tahreek, Pakistan since January, 2006 (for life)

•	 Former Chairman Shariah Board, State Bank of Pakistan (for about 4 years). 
Resigned in 2013 for some personal reasons.

•	 Member Advisory Board, World Jurists Council.

•	 Founder Member Board of Trustees International Islamic University, Islamabad.

•	 Member Syndicate Mohyuddin Islamic University Azad Kashmir

•	 Member Board of Trustees International Islamic University (IIU) Islamabad. 
Ordinary

•	 Member Research Fund Supervisory Committee(IIU) Islamabad

•	 Member Board of Governors, (IIU),Islamabad.

•	 Member Academic Programme Committee, Dawa Academy,IIU Islamabad

•	 Member Council, Dawah Academy, (IIU),Islamabad (several terms)

•	 Patron-in-Chief Prevention of Blindness Society,Islamabad.

•	 Member Council, Islamic Research Institute,Islamabad till date (several terms)

•	 Former Member, Syndicate, Agriculture University,Faisalabad.

•	 Member Council, Shariah Academy, (IIU),Islamabad till date (several terms).

•	 Former Member Executive Council, Allama Iqbal Open University (AIOU), 
Islamabad.

•	 Member Council, Institute of Islamic Economics(IIU), Islamabad

•	 Former Chairman, Executive Council Committee, AIOU, Islamabad.
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Academic Qualification.

•	 B.A. , LLB (S.M. Law College at Karachi), M.A. (Political Science), University of 
Karachi.

Legal Practitioner.

•	 On 23-11-1978, enrolled as an Advocate District Courts by Sindh Bar Council at 
Karachi.

•	 On 31-12-1980, enrolled as an Advocate High Courts.

•	 Practicing as an Associate with Late Mr. Z.U. Ahmed Advocate as well as 
an independent counsel on both criminal and civil side.

Judicial Service/Experience.

•	 In November 1983 qualified examination of Civil Judges conducted by the 
Sindh Public Service Commission and appointed as a Civil Judge & 1st Class 
Magistrate; took charge on 04.03.1984 at Taluka Gari Yasin, District Shikarpur 
and on further transfer posted at District Headquarter Thatta, District Jacobabad 
Headquarter, District Hyderabad Headquarter and lastly at District Mirpurkhas 
City at Sindh Province.

•	 On promotion as a Senior Civil Judge/Assistant Sessions Judge/Rent Controller 
posted at District Hyderabad Headquarter and Jacobabad Headquarter @ 
Sindh. On further promotion as an Additional District & Sessions Judge in the 
year 1995, posted at District Karachi (South); Shahdadpur and again back at 
Karachi District South; from where in the year 2000 transferred/posted in Ministry 
of Law Division on deputation, to the affairs of Federation.

Ex-Cadre Experience.

•	 On Deputation, posted in the Ministry of Law, Justice & HR Division at Islamabad 

Mr. Justice Syed Muhammad Farooq Shah (Late)
Hon’ble Senior Judge/ Former Judge High Court of Sindh.

09.02.20218 to 25.07.2020
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as Deputy Secretary Administration, Finance & Accounts and tendered legal 
opinions as well.

•	 On further promotion as District & Sessions Judge, posted as Joint Secretary 
(Opinion) and subsequently discharged enormous duties as a Joint Secretary 
Administration Law, Justice & HR Division at Islamabad; also performed functions 
as a Member of the Drug Appellate Board; dealt with Representations filed 
against the orders of Wafaqi Mohtasib & Tax Ombudsman, as well.

•	 Posted as Secretary/Head of Department in the office of Attorney General of 
Pakistan in Supreme Court Building at Islamabad.

•	 Simultaneously discharged duties as the Senior Consultant Law, Justice & HR 
Division.

•	 In November 2008 repatriated to the parent Department.

Details of Job Description on Repatriation.

•	 On repatriation, posted as Project Director (Access to Justice Program), High 
Court of Sindh Completed 14 Judicial Complexes within the short span of nine 
months. Judicial Complexes at Tando Adam & Sehwan Sharif were inaugurated 
by the then Hon’ble Chief Justice of Pakistan Mr. Justice Iftikhar Muhammad 
Chaudhary.

•	 Supervised Plinth/Foundation of administration block work at High Court of 
Sindh at Karachi.

•	 Once again transferred to the affairs of the Federation and in the Year 2009, 
posted as Judicial Member Appellate Tribunal Inland Revenue (Former ITAT).

•	 Elevated to the Bench and took Oath on 27th June, 2012 as a Judge of the 
Sindh High Court; decided causes of different nature including Constitution 
Petitions, Criminal Appeals, Civil Cases/Appeals, Rent Matters etc at different 
Benches & Circuits Court @ Karachi, Hyderabad, Sukkar & Larkana; also 
acted as an Administrative Judge Anti-Terrorism Courts of Sindh for about 
15 Months.

•	 On Superannuation, the legal fraternity both Bench & Bar had paid a rich tribute 
during a Full Court Reference held on 28th September 2017.

Appointed as Judge in Federal Shariat Court.

On 9th February, 2018, Justice Sh. Najam-Ul-Hasan the then Chief Justice Federal 
Shariat Court (FSC), administered Oath to The Hon’ble Justice Syed Muhammad 
Farooq Shah as FSC Judge. Earlier, Mr. Mamnoon Hussain The President of 
Pakistan appointed Justice Syed Muhammad Farooq Shah as Judge Federal 
Shariat Court for three years on recommendation of Judicial Commission of 
Pakistan and parliamentary committee.Since last about two years Hon’ble 
Justice Syed Muhammad Farooq Shah has delivered a number of authoritative 
judgments as a judge Federal Shariat Court; many of them have been reported 
in the leading law journals of the country.

Members of committees
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•	 Administration Committee 
•	 Cleanness Committee 
•	 Library Committee 

 Head of committees.

•	 Promotion Committee (Head)
•	 Building Committee (Head)
•	 Transport Committee (Head)
•	 Purchase/Procurement Committee (Head)  

Attended Following National / International Trainings, Workshops & Seminars.

•	 Attended Refresher Course/Training of Judicial Officers @ Pakistan Judicial 
Academy at Islamabad in The Year 1991-1992.

•	 Fundamentals of Electronic office from 16-04-2001 to 12-05-2001 at Islamabad, 
Pakistan Computer Bureau.

•	 Singapore Cooperation Program Training Awards at Singapore from 05 to 20 
March, 2001, conducted by Supreme Court, Singapore.

•	 Promoting the rule of law and strengthening the Criminal Justice System at the 
International Training Centers, SEOUL (South Korea), from 11 to 30th, October, 
2001.

•	 DIAL (Development Of Internet For Asian Laws), Training on 9th and 10th May 
2002 at COMSATS, Institute of Information Technology at Islamabad.

•	 Workshop on Computer Networking, Internet Firewall & Proxies Conducted By 
NIPA at Karachi from 18 to 22 March, 2002.

•	 Judicial Training Course for ADJ’s at Sindh Judicial Academy Karachi from 2nd 
July to 20th July 1995.

•	 Workshops on Anti-Terrorism Laws at Vienna, Austria and Berlin/Germany in 
September, 2008.

•	 Organized basic Computer Orientation Training Course at Sindh Judicial 
Academy from 20-02-2009 to 13-05-2009 for Judicial Officers.

•	 Course on ‘Mediation as an ADR Mechanism’ on December 20 & 21, 2010 at 
Sindh Judicial Academy, Karachi.
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FEDERAL  SHARIAT COURT OF PAKISTAN 
COMPOSITION

Name Date of 
Assumption

Date of 
Relinquishment

Mr. Justice Muhammad Noor Meskanzai
Hon’ble Chief Justice 15.05.2019 14.05.2022

THE HON’BLE JUDGES OF
FEDERAL SHARIAT COURT OF PAKISTAN

Sr. No. Name Date of 
Assumption

Date of 
Relinquishment

1. Mr. Justice Dr. Syed Muhammad Anwer 21.05.2020 20.05.2023

2. Mr. Justice Khadim Hussain M. Shaikh 27.03.2021 26.03.2024

3. Mr. Justice Allama Dr. Fida Muhammad 
Khan (Late) 02.10.1988 28.11.2019

(Date of Death)

4. Mr. Justice Syed Muhammad Farooq Shah 
(Late) 09.02.2018 25.07.2020

(Date of Death)

5. Mr. Justice Shaukat Ali Rakshani 09.02.2018 08.02.2021
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Judicial Activity and Statistics
Court Performance from 01-01-2019 to 31-12-2019

Category-Wise Consolidated Position during the year 2019

Sr.No. CATEGORY OF 
CASES

PENDENCY 
ON

31.12.2018

INSTITUTION 
FROM 

01.01.2019
TO 

31.12.2019

TOTAL DISPOSAL 
FROM 

01.01.2019
TO 

31.12.2019

BALANCE ON 

31.12.2019

1. Cr. Appeal 162 64 226 188 38

2. Cr. Revision 15 16 31 24 07

3. Cr. PSLA 13 09 22 18 04

4. Cr. Murder/Hadd 
References

03 03 06 03 03

5. Cr. Suo Moto 01 - 01 01 -

6. Show Cause Notice - 02 02 02 -

7. Cr. Misc. 57 104 161 155 06

8. Shariat Matter 124 24 148 30 118

Total 375 222 597 421 176

Consolidated Position at Principal Seat and Bench Registries for the period from 01-01-2019 to 31-12-2019
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CRIMINAL MATTERS

Sr.No.
STATIONS

PENDENCY 
ON

31.12.2018

INSTITUTION 
FROM 

01.01.2019
TO 

31.12.2019

Received 
from Bench 
Registries

Total Transferred Disposal
From

01.01.2019
TO 

31.12.2019

BALANCE ON 

31.12.2019

1. PRINCIPAL SEAT 
ISLAMABAD 39 79 05 123 10 98 15

2. BENCH 
REGISTRY 
LAHORE

64 12 - 76 03 67 06

3. BENCH 
REGISTRY 
KARACHI

84 52 08 144 - 124 20

4. BENCH 
REGISTRY 
PESHAWAR

43 33 - 76 01 62 13

5. BENCH 
REGISTRY 
QUETTA

21 22 02 45 01 40 04

TOTAL 251 198 15 464 15 391 58
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SHARIAT MATTERS

Sr. No. STATIONS
PENDENCY 

ON 
31.12.2018

INSTITUTION 
FROM 

01.01.2019
TO

31.12.2019

RECEIVED 
FROM BENCH 
REGISTRIES

TOTAL TRANSFERRED 

DISPOSAL 
FROM 

01.01.2019 
TO 

31.12.2019

BALANCE ON 
31.12.2019

1. PRINCIPAL SEAT 
ISLAMABAD 124 24 - 148 01 30 117

2. BENCH 
REGISTRY 
LAHORE

- - - - - - -

3. BENCH 
REGISTRY 
KARACHI

- - 01 01 - - 01

4. BENCH 
REGISTRY 
PESHAWAR

- - - - - - -

5. BENCH 
REGISTRY 
QUETTA

- - - - - - -

TOTAL 124 24 01 149 01 30 118
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FEDERAL SHARIAT COURT
***

Consolidated Statement Showing Category-wise Institution, Disposal and Balance 
of Cases in the Federal Shariat Court from 01-01-2019 to 31-12-2019.

Sr.No. CATEGORY OF CASES PENDENCY 
ON

31.12.2018

INSTITUTION 
FROM 

01.01.2019
TO 

31.12.2019

TOTAL DISPOSAL 
FROM 

01.01.2019
TO 

31.12.2019

BALANCE ON 

31.12.2019

1. Cr. Appeal 162 64 226 188 38

2. Cr. Revision 15 16 31 24 07

3. Cr. PSLA 13 09 22 18 04

4. Cr. Murder/Hadd 
References

03 03 06 03 03

5. Cr. Suo Moto 01 - 01 01 -

6. Show Cause Notice - 02 02 02 -

7. Cr. Misc. 57 104 161 155 06

8. Shariat Matter 124 24 148 30 118

Total 375 222 597 421 176
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Category-wise Institution, Disposal and Balance of Cases in the Federal Shariat Court, 
Principal seat and Bench Registries from 01-01-2019 to 31-12-2019.

Principal Seat, Islamabad

Sr.# Category of 
Cases

Pendency 
on 

01-01-2019

Institution 
During the 

Year

Received 
from 

Bench 
Registries

Total Transferred 
to Bench 
Registries

Disposal 
During the 

Year

Balance on 
31-12-2019

1. Cr. Appeal
17 29 02 48 08 32 08

2. Cr. Revision
04 03 01 08 - 05 03

3. Cr. P.S.L.A 01 05 - 06 01 04 01
4. Cr. Murder/ 

Hadd 
Reference

01 01 - 02 01 01 -

5. Cr. Suo.Moto - - - - - - -

6. Show Cause 
Notice - - - - - - -

7. Cr. Misc. 16 41 02 59 - 56 03
8. Shariat Matter 124 24 - 148 01 30 117

Total 163 103 05 271 11 128 132
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Bench Registry, Lahore

Sr.# Category of 
Cases

Pendency 
on 

01-01-2019

Institution 
During 

the Year

Received 
from Head 

office/Bench 
Registries

Total Transferred 
to Head 
office/
Bench 

Registries

Disposal 
During the 

Year

Balance on 
31-12-2019

1. Cr. Appeal 40 02 - 42 01 38 03

2. Cr. Revision 04 04 - 08 - 07 01

3. Cr. P.S.L.A 11 01 - 12 - 11 01
4. Cr. Murder/ 

Hadd 
Reference - - - - - - -

5. Cr. Suo.Moto - - - - - - -
6. Show Cause 

Notice - - - - - - -

7. Cr. Misc. 09 05 - 14 02 11 01
8. Shariat 

Matter - - - - - - -

Total 64 12 - 76 03 67 06
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Bench Registry, Karachi

Sr.# Category of 
Cases

Pendency 
on 

01-01-2019

Institution 
During 

the Year

Received 
from Head 

office/Bench 
Registries

Total Transferred 
to Head 
office/ 
Bench 

Registries

Disposal 
During the 

Year

Balance on 
31-12-2019

1.
Cr. Appeal 51 13 07 71 - 56 15

2.
Cr. Revision 03 06 - 09 - 08 01

3. Cr. P.S.L.A 01 - 01 02 - 01 01
4. Cr. Murder/ 

Hadd
Reference

02 02 - 04 - 02 02

5. Cr. Suo.Moto - - - - - - -

6. Show Cause 
Notice - - - - - - -

7. Cr. Misc. 27 31 - 58 - 57 01
8. Shariat 

Matter - - 01 01 - - 01

Total 84 52 09 145 - 124 21
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Bench Registry, Peshawar

Sr.# Category of 
Cases

Pendency 
on 

01-01-2019

Institution 
During 

the Year

Received 
from Head 

office/Bench 
Registries

Total Transferred 
to Head 
office/ 
Bench 

Registries

Disposal 
During the 

Year

Balance on 
31-12-2019

1.
Cr. Appeal 38 11 - 49 - 40 09

2.
Cr. Revision 01 02 - 03 01 - 02

3. Cr. P.S.L.A - 03 - 03 - 02 01

4.
Cr. Murder/ 
Hadd 
Reference

- - - - - - -

5. Cr. Suo. Moto - - - - - - -

6. Show Cause 
Notice - 02 - 02 - 02 -

7. Cr. Misc. 04 15 - 19 - 18 01
8. Shariat 

Matter - - - - - - -

Total 43 33 - 76 01 62 13
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Bench Registry, Quetta

Sr.# Category of 
Cases

Pendency 
on 

01-01-2019

Institution 
During 

the Year

Received 
from Head 

office/Bench 
Registries

Total Transferred 
to Head 
office/ 
Bench 

Registries

Disposal 
During the 

Year

Balance on 
31-12-2019

1. Cr. Appeal 16 09 01 26 01 22 03

2.
Cr. Revision 03 01 - 04 - 04 -

3. Cr. P.S.L.A - - - - - - -
4. Cr. Murder/ 

Hadd 
Reference

- - 01 01 - - 01

5. Cr. Suo.Moto 01 - - 01 - 01 -

6. Show Cause 
Notice - - - - - - -

7. Cr. Misc. 01 12 - 13 - 13 -
8. Shariat 

Matter - - - - - - -

Total 21 22 02 45 01 40 04
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Judicial Activity and Statistics
Court Performance from 01-01-2020 to 31-12-2020

Category-Wise Consolidated Position during the year 2020

Sr.No. CATEGORY OF 
CASES

PENDENCY 
ON

31.12.2019

INSTITUTION 
FROM 

01.01.2020
TO 

31.12.2020

TOTAL DISPOSAL 
FROM 

01.01.2020
TO 

31.12.2020

BALANCE ON 

31.12.2020

1.
Cr. Appeal 38 34 72 36 36

2.
Cr. Revision 07 05 12 10 02

3. Cr. PSLA 04 - 04 03 01

4. Cr. Murder/Hadd 
References

03 03 06 03 03

5. Cr. Misc. 06 58 64 57 07

6. Shariat Matter 118 31 149 20 129

Total 176 131 307 129 178
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Consolidated Position at Principal Seat and Bench Registries for the period from 01-01-2020 to 31-12-2020

CRIMINAL MATTERS

Sr.No.
STATIONS

PENDENCY 
ON

31.12.2019

INSTITUTION 
FROM 

01.01.2020
TO

31.12.2020

Received 
from Bench 
Registries

Total Transferred Disposal
From

01.01.2020
TO

31.12.2020

BALANCE ON 

31.12.2020

1. PRINCIPAL SEAT 
ISLAMABAD 15 29 14 58 06 48 04

2. BENCH 
REGISTRY 
LAHORE

06 02 - 08 - 07 01

3. BENCH 
REGISTRY 
KARACHI

20 40 04 64 07 36 21

4. BENCH 
REGISTRY 
PESHAWAR

13 20 01 34 07 14 13

5. BENCH 
REGISTRY 
QUETTA

04 09 01 14 - 04 10

TOTAL 58 100 20 178 20 109 49
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SHARIAT MATTERS

Sr. No. STATIONS
PENDENCY 

ON 
31.12.2019

INSTITUTION 
FROM 

01.01.2020
TO

31.12.2020

RECEIVED 
FROM BENCH 
REGISTRIES

TOTAL TRANSFERRED 

DISPOSAL 
FROM 

01.01.2020
TO

31.12.2020

BALANCE ON 
31.12.2020

1. PRINCIPAL SEAT 
ISLAMABAD 117 27 - 144 04 13 127

2. BENCH 
REGISTRY 
LAHORE

- - 02 02 - - 02

3. BENCH 
REGISTRY 
KARACHI

01 04 02 07 - 07 -

4. BENCH 
REGISTRY 
PESHAWAR - - - - - - -

5. BENCH 
REGISTRY 
QUETTA

- - - - - - -

TOTAL 118 31 04 153 04 20 129
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FEDERAL SHARIAT COURT
***

Consolidated statement showing category-wise Institution, Disposal and 
Balance of Cases in the Federal Shariat Court from 01-01-2020 to 31-12-2020.

Sr.No. CATEGORY OF CASES PENDENCY 
ON

31.12.2019

INSTITUTION 
FROM 

01.01.2020
TO 

31.12.2020

TOTAL DISPOSAL 
FROM 

01.01.2020
TO 

31.12.2020

BALANCE ON 

31.12.2020

1.
Cr. Appeal 38 34 72 36 36

2.
Cr. Revision 07 05 12 10 02

3. Cr. PSLA 04 0 04 03 01

4. Cr. Murder/Hadd 
References

03 03 06 03 03

5. Cr. Misc. 06 58 64 57 07

6. Shariat Matter 118 31 149 20 129

Total 176 131 307 129 178
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Category-wise Institution, Disposal and Balance of Cases in the Federal 
Shariat Court, Principal seat and Bench Registries from 01-01-2020 to 31-12-2020

Principal Seat, Islamabad

Sr.# Category of 
Cases

Pendency 
on

01.01.2020

Institution 
During 

the Year

Received 
from 

Bench 
Registries

Total Transferred 
to Bench 
Registries

Disposal 
During the 

Year

Balance on 
31-12-2020

1.
Cr. Appeal 08 09 06 23 05 16 02

2.
Cr. Revision 03 01 02 06 0 05 01

3. Cr. P.S.L.A 01 0 0 01 0 01 0

4.
Cr. Murder/ 
Hadd 
Reference

0 01 01 02 0 02 0

5. Cr. Misc. 03 18 05 26 01 24 01

6.
Shariat Matter 117 27 0 144 04 13 127

Total 132 56 14 202 10 61 131
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Bench Registry, Lahore

Sr.# Category of 
Cases

Pendency 
on 01-01-

2020

Institution 
During 

the Year

Received 
from Head 

office/Bench 
Registries

Total Transferred 
to Head 
office/ 
Bench 

Registries

Disposal 
During the 

Year

Balance on 
31-12-2020

1. Cr. Appeal 03 01 0 04 0 03 01

2. Cr. Revision 01 01 0 02 0 02 0

3. Cr. P.S.L.A 01 0 0 01 0 01 0

4.
Cr. Murder/ 
Hadd 
Reference

0 0 0 0 0 0 0

5. Cr. Misc. 01 0 0 01 0 01 0

6. Shariat 
Matter 0 0 02 02 0 0 02

Total 06 02 02 10 0 07 03
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Total
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Registries

Institution During the Year

Pendency on 01-01-2020
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Bench Registry, Karachi

Sr.# Category of 
Cases

Pendency 
on

01-01-2020

Institution 
During 

the Year

Received 
from Head 

office/Bench 
Registries

Total Transferred 
to Head 
office/ 
Bench 

Registries

Disposal 
During the 

Year

Balance on 
31-12-2020

1.
Cr. Appeal 15 10 03 28 03 10 15

2.
Cr. Revision 01 0 0 01 0 01 0

3.
Cr. P.S.L.A 01 0 0 01 0 0 01

4.
Cr. Murder/ 
Hadd 
Reference

02 01 0 03 0 01 02

5. Cr. Misc. 01 29 01 31 04 24 03

6. Shariat 
Matter 01 04 02 07 0 07 0

Total 21 44 06 71 07 43 21
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Bench Registry, Peshawar

Sr.# Category of 
Cases

Pendency 
on 01-01-

2020

Institution 
During 

the Year

Received 
from Head 

office/Bench 
Registries

Total Transferred 
to Head 
office/ 
Bench 

Registries

Disposal 
During the 

Year

Balance on 
31-12-2020

1.
Cr. Appeal 09 12 01 22 03 07 12

2.
Cr. Revision 02 03 - 05 02 02 01

3. Cr. P.S.L.A 01 - - 01 - 01 -

4.
Cr. Murder/ 
Hadd 
Reference

- 01 - 01 01 - -

5. Cr. Misc. 01 04 - 05 01 04 -

6. Shariat 
Matter - - - - - - -

Total 13 20 01 34 07 14 13
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Bench Registry, Quetta

Sr.# Category of 
Cases

Pendency 
on 01-01-

2020

Institution 
During 

the Year

Received 
from Head 

office/Bench 
Registries

Total Transferred 
to Head 
office/ 
Bench 

Registries

Disposal 
During the 

Year

Balance on 
31-12-2020

1.
Cr. Appeal 03 02 01 06 - - 06

2.
Cr. Revision - - - - - - -

3. Cr. P.S.L.A - - - - - - -

4.
Cr. Murder/ 
Hadd 
Reference

01 - - 01 - - 01

5. Cr. Misc. - 07 - 07 - 04 03

6. Shariat 
Matter - - - - - - -

Total 04 09 01 14 - 04 10
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PENDENCY ON INSTITUTION TOTAL DISPOSAL FROM BALANCE ON 

31.12.2020 FROM 01.01.2021

01.01.2021 TO 31.12.2021

TO 31.12.2021

31.12.2021

Cr. Appeal 36 27 63 47 16

Cr. Revision 2 11 13 9 4

Cr. PSLA 1 2 3 1 2
Cr. Murder/Hadd 
References 3 5 8 7 1

Contempt Suo. Moto. 0 1 1 0 1

Suo. Moto. Revision 0 1 1 0 1

Cr. Misc. 7 45 52 44 8

Shariat Matter 129 26 155 31 124

Total 178 118 296 139 157

PENDENC
Y ON

INSTITUT
ION 

DISPOSA
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BALANCE 
ON 

31.12.20
20

FROM 01.01.20
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01.01.20
21
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21
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21

31.12.20
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Cr. 
Appeal 36 27 63 47 16
Cr. 
Revision 2 11 13 9 4
Cr. PSLA 1 2 3 1 2
Cr. 
Murder/H
add 
Reference
s 3 5 8 7 1
Contempt 
 Suo. 
Moto. 0 1 1 0 1
Suo. 
Moto. 
Revision 0 1 1 0 1
Cr. Misc. 7 45 52 44 8
Shariat 
Matter 129 26 155 31 124

Total 178 118 296 139 157
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Judicial Activity and Statistics
Court Performance from 01-01-2021 to 31-12-2021

Category-Wise Consolidated Position during the year 2021
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PENDENCON
31.12.2020

INSTITUTIONFR
OM01.01.2021
TO31.12.2021

Received from 
Bench Registries

Total Transferred Disposal rom BALANCE ON 31.12.2021

PRINCIPAL 
SEAT 
ISLAMABAD

4 42 25 71 32 27 12

BENCH 
REGISTRY 
LAHORE

1 2 0 3 0 0 3

BENCH 
REGISTRY 
KARACHI

21 26 16 63 13 44 6

BENCH 
REGISTRY 
PESHAWAR

13 6 12 31 3 16 12

BENCH 
REGISTRY 
QUETTA

10 16 4 30 9 21 0

Grand Total 49 92 57 198 57 108 33

PENDENCON
31 12 2020

INSTITUTIO
NFROM01 01

Received 
from Bench 

Total Transferred Disposal rom BALANCE 
ON 

PRINCIPA
L SEAT 
ISLAMAB
AD

4 42 25 71 32 27 12

BENCH 
REGISTR
Y
LAHORE

1 2 0 3 0 0 3

BENCH 
REGISTR
Y
KARACHI

21 26 16 63 13 44 6

BENCH 
REGISTR
Y
PESHAWA
R

13 6 12 31 3 16 12

BENCH 
REGISTR
Y
QUETTA

10 16 4 30 9 21 0
Grand 
Total 49 92 57 198 57 108 33 4 1
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 PENDENCY ON
31.12.2020

INSTITUTION 
FROM 01.01.2021 

TO 31.12.2021

RECEIVED 
FROM BENCH 
REGISTRIES TOTAL TRANSFERRED 

DISPOSAL FROM 
01.01.2021 TO 

31.12.2021
BALANCE ON 
31.12.2021

PRINCIPAL 
SEAT 
ISLAMABAD 127 26 0 153 0 31 122
BENCH 
REGISTRY 
LAHORE 2 0 0 2 0 0 2
BENCH 
REGISTRY 
KARACHI 0 0 0 0 0 0 0
BENCH 
REGISTRY 
PESHAWAR 0 0 0 0 0 0 0
BENCH 
REGISTRY 
QUETTA 0 0 0 0 0 0 0
Grand Total 129 26 0 155 0 31 124

PENDENCY
ON

31.12.2020

FROM 
01.01.2021 

TO 
31.12.2021

RECEIVED 
FROM BENCH 
REGISTRIES TOTAL TRANSFERRED 

FROM 
01.01.2021 

TO 
31.12.2021

BALANCE ON 
31.12.2021

PRINCIPA
L SEAT 
ISLAMABA
D

127 26 0 153 0 31 122

BENCH 
REGISTRY 
 LAHORE 2 0 0 2 0 0 2

BENCH 
REGISTRY 
 KARACHI 0 0 0 0 0 0 0

BENCH 
REGISTRY 

PESHAWA
R

0 0 0 0 0 0 0

BENCH 
REGISTRY 
 QUETTA 0 0 0 0 0 0 0

Grand 
Total 129 26 0 155 0 31 124

127

2
0 0 0

129

26

0 0 0 0

26

153

2
0 0 0

155

31

0 0 0 0

31

122

2
0 0 0

124

0

20

40

60

80

100

120

140

160

180

PRINCIPAL SEAT
ISLAMABAD

BENCH REGISTRY
LAHORE

BENCH REGISTRY
KARACHI

BENCH REGISTRY
PESHAWAR

BENCH REGISTRY
QUETTA

Grand Total

PENDENCY ON 31.12.2020

INSTITUTION FROM 01.01.2021 TO 31.12.2021
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BALANCE ON 31.12.2021

SHARIAT MATTERS
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Pendency on 
31.12.2020

Institution 
During the 

Year

Received 
from Bench 
Registries

Total Transferred 
to Bench 
Registries

Disposal 
During the 

Year

Balance on 
2021-12-31

Cr. Appeal 2 13 10 25 16 7 2
Cr. Revision 1 2 6 9 4 3 2
Cr. P.S.L.A 0 2 0 2 0 0 2
Cr. Murder/ 
Hadd 
Reference

0 4 1 5 2 2 1

Contempt 
Suo. Moto. 0 1 0 1 0 0 1

Suo. Moto 
Revision 0 1 0 1 1 0 0

Cr. Misc. 1 19 8 28 9 15 4
Shariat 
Matter 127 26 0 153 0 31 122

Grand Total 131 68 25 224 32 58 134

Pendency 
on 

31.12.2020

Institutio
n During 
the Year

Received 
from 

Bench 
Registries

Total Transferr
ed to 
Bench 

Registries

Disposal 
During 
the Year

Balance 
on 31-12-

2021

Cr. 
Appeal 2 13 10 25 16 7 2
Cr. 
Revision 1 2 6 9 4 3 2
Cr. 
P.S.L.A 0 2 0 2 0 0 2

Cr. 
Murder/ 
Hadd 
Reference 0 4 1 5 2 2 1
Contempt 
 Suo. 
Moto. 0 1 0 1 0 0 1
Suo. 
Moto 
Revision 0 1 0 1 1 0 0
Cr. Misc. 1 19 8 28 9 15 4
Shariat 
Matter 127 26 0 153 0 31 122

Grand 
Total 131 68 25 224 32 58 134
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Pendency on 
31.12.2020

Institution 
During the 

Year

Received 
from Head 

office/Bench 
Registries

Total Transferred 
to Head 

office/ Bench 
Registries

Disposal 
During the 

Year

Balance on 
2021-12-31

Cr. Appeal 1 0 0 1 0 0 1
Cr. Revision 0 1 0 1 0 0 1
Cr. P.S.L.A 0 0 0 0 0 0 0
Cr. Murder/ Hadd 
Reference 0 0 0 0 0 0 0
Contempt Suo. 
Moto. 0 0 0 0 0 0 0
Suo. Moto 
Revision 0 0 0 0 0 0 0

Cr. Misc. 0 1 0 1 0 0 1
Shariat Matter 2 0 0 2 0 0 2

Grand Total 3 2 0 5 0 0 5

Pendency 
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office/Be
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ed to 
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Bench 

Registries

Disposal 
During 
the Year

Balance 
on 31-12-

2021

Cr. 
Appeal 1 0 0 1 0 0 1
Cr. 
Revision 0 1 0 1 0 0 1
Cr. 
P.S.L.A 0 0 0 0 0 0 0
Cr. 
Murder/ 
Hadd 
Referenc
e 0 0 0 0 0 0 0
Contempt 
 Suo. 
Moto. 0 0 0 0 0 0 0
Suo. 
Moto 
Revision 0 0 0 0 0 0 0
Cr. Misc. 0 1 0 1 0 0 1
Shariat 
Matter 2 0 0 2 0 0 2
Grand 
Total 3 2 0 5 0 0 5
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Pendency on 
31.12.2020

Institution 
During the 

Year

Received 
from Head 

office/Bench 
Registries

Total Transferred 
to Head 

office/ Bench 
Registries

Disposal 
During the 

Year

Balance on 
2021-12-31

Cr. Appeal 15 8 7 30 7 19 4
Cr. Revision 0 3 3 6 2 3 1
Cr. P.S.L.A 1 0 0 1 0 1 0
Cr. Murder/ Hadd 
Reference 2 1 2 5 1 4 0
Contempt Suo. 
Moto. 0 0 0 0 0 0 0
Suo. Moto 
Revision 0 0 0 0 0 0 0

Cr. Misc. 3 14 4 21 3 17 1
Shariat Matter 0 0 0 0 0 0 0

Grand Total 21 26 16 63 13 44 6

Pendency 
 on 

31.12.2020

Institutio
n During 
the Year

Received 
from 
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office/Ben
ch 

Registries

Total Transferr
ed to 
Head 
office/ 
Bench 

Registries

Disposal 
During 
the Year

Balance 
on 31-12-

2021

Cr. 
Appeal 15 8 7 30 7 19 4
Cr. 
Revision 0 3 3 6 2 3 1
Cr. 
P.S.L.A 1 0 0 1 0 1 0

Cr. 
Murder/ 
Hadd 
Reference 2 1 2 5 1 4 0
Contempt 
 Suo. 
Moto. 0 0 0 0 0 0 0
Suo. 
Moto 
Revision 0 0 0 0 0 0 0
Cr. Misc. 3 14 4 21 3 17 1
Shariat 
Matter 0 0 0 0 0 0 0
Grand 
Total 21 26 16 63 13 44 6
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Pendency on 
31.12.2020

Institution 
During the 

Year

Received 
from Head 

office/Bench 
Registries

Total Transferred 
to Head 

office/ Bench 
Registries

Disposal 
During the 

Year

Balance on 
2021-12-31

Cr. Appeal 12 2 7 21 1 11 9
Cr. Revision 1 2 1 4 2 2 0
Cr. P.S.L.A 0 0 0 0 0 0 0
Cr. Murder/ Hadd 
Reference 0 0 0 0 0 0 0
Contempt Suo. 
Moto. 0 0 0 0 0 0 0
Suo. Moto 
Revision 0 0 1 1 0 0 1

Cr. Misc. - 2 3 5 - 3 2
Shariat Matter 0 0 0 0 0 0 0

Grand Total 13 6 12 31 3 16 12
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31.12.2020

Institutio
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the Year
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from 
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office/Ben
ch 

Registries

Total Transferr
ed to 
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office/ 
Bench 

Registries

Disposal 
During 
the Year

Balance 
on 31-12-

2021

Cr. 
Appeal 12 2 7 21 1 11 9
Cr. 
Revision 1 2 1 4 2 2 0
Cr. 
P.S.L.A 0 0 0 0 0 0 0

Cr. 
Murder/ 
Hadd 
Reference 0 0 0 0 0 0 0
Contempt 
 Suo. 
Moto. 0 0 0 0 0 0 0
Suo. 
Moto 
Revision 0 0 1 1 0 0 1
Cr. Misc. - 2 3 5 - 3 2
Shariat 
Matter 0 0 0 0 0 0 0
Grand 
Total 13 6 12 31 3 16 12
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Pendency Institution Received 
from Head 

office/Bench 
Registries

Total Transferred 
to Head 

office/ Bench 
Registries

Disposal Balance 

Cr. Appeal 6 4 2 12 2 10 0
Cr. Revision 0 3 0 3 2 1 0
Cr. P.S.L.A 0 0 0 0 0 0 0
Cr. Murder/ Hadd 
Reference 1 0 0 1 0 1 0
Contempt Suo. Moto. 0 0 0 0 0 0 0
Suo. Moto Revision 0 0 0 0 0 0 0

Cr. Misc. 3 9 2 14 5 9 0
Shariat Matter 0 0 0 0 0 0 0

Grand Total 10 16 4 30 9 21 0
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n

Received 
from 
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office/Ben
ch 

Registries

Total Transferr
ed to 
Head 
office/ 
Bench 

Registries

Disposal Balance 

Cr. 
Appeal 6 4 2 12 2 10 0
Cr. 
Revision 0 3 0 3 2 1 0
Cr. 
P.S.L.A 0 0 0 0 0 0 0

Cr. 
Murder/ 
Hadd 
Reference 1 0 0 1 0 1 0
Contempt 
 Suo. 
Moto. 0 0 0 0 0 0 0
Suo. 
Moto 
Revision 0 0 0 0 0 0 0

Cr. Misc. 3 9 2 14 5 9 0
Shariat 
Matter 0 0 0 0 0 0 0

Grand 
Total 10 16 4 30 9 21 0
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Mr. Justice Gulzar Ahmed, Hon’ble Acting Chief Justice Supreme Court of Pakistan 
administering oath to Hon’ble Mr. Justice Muhammad Noor Meskanzai as Chief Justice 

Federal Shariat Court of Pakistan on 15-05-2019

Mr. Justice Gulzar Ahmed, Hon’ble Acting Chief Justice of Pakistan and Mr. Justice 
Muhammad Noor Meskanzai, Hon’ble Chief Justice Federal Shariat Court of Pakistan 

on 15-05-2019 at Supreme Court of Pakistan



Federal Shariat Court of Pakistan

Page No. 66

From left to right: Hon’ble Mr. Justice Allama Dr. Fida Muhammad Khan, Hon’ble 
Mr. Justice Muhammad Noor Meskenzai and Hon’ble Mr. Justice Shaukat Ali Rakhshani 

on the occassion of Eid Milan Party at Federal Shariat Court.

Mr.Justice Muhammad Noor Maskanzai, Hon’ble Chief Justice Federal Shariat Court 
meeting with Mr. Justice (Rtd) Agha Rafiq Ahmad, former Chief Justice 

of Federal Shariat Court of Pakistan.
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Mr. Aon Abbas Buppi, Chairman, Pakistan Bait-ul-Maal called on Mr. Justice Muhammad Noor 
Maskanzai, Hon’ble Chief Justice Federal Shariat Court on18-09-2019 at Islamabad.

Prof. Dr. Zia ul-Qayyum, VC, AIOU called on Mr. Justice Muhammad Noor Maskanzai, 
Hob’ble Chief Justice Federal Shariat Court on 28-09-2019

at Federal Shariat Court, Islamabad.
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Mr. Justice Muhammad Noor Meskanzai, Hon’ble Chief Justice Federal Shariat Court 
administering oath to Hon’ble Mr. Justice Allama Dr. Fida Muhammad Khan

as Alim Judge on 20-09-2019

Mr. Justice Muhammad Noor Meskanzai, Hon’ble Chief Justice Federal Shariat Court 
administering oath to Hon’ble Mr. Justice Allama Dr. Fida Muhammad Khan

as Alim Judge on 20-09-2019
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Hon’ble. Mr. Justice Syed Muhammad Farooq Shah administering oath to
Hon’ble Mr. Justice Allama Dr. Fida Muhammad Khan as Acting Chief Justice

of Federal Shariat Court on 25-11-2019

Mr. Justice (Rtd) Sardar Muhammad Raza Chief Election Commissioner of Pakistan called on 
Mr. Justice Muhammad Noor Maskanzai, Hon’ble Chief Justice Federal Shariat Court

on 22-11-2019 at Federal Shariat Court.
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Mr. Justice Muhammad Noor Maskanzai, Hon’ble Chief Justice Federal Shariat Court 
addressing a gathering of Rasm-e-Qul of Mr. Justice (Late) Allama Dr. Fida Muhammad 

Khan on 02-12-2019 at Islamabad.

Mr. Justice Muhammad Noor Maskanzai, Hon’ble Chief Justice and Hon’ble Judges
of Federal Shariat Court offering prayers at condolence reference of Mr. Justice (Late) Allama 

Dr. Fida Muhammad Khan on 07-12-2019 at Federal Shariat Court, Islamabad. 

A view of guests at the full court condolence reference of Mr.Justice (Late) Allama 
Dr.Fida Muhammad Khan on 07-12-2019 at Federal Shariat Court, Islamabad.
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Mr.Justice Muhammad Noor Maskenzai, Hon’ble  Chief Justice Federal Shariat Court. 
presenting souvenir to Mr. Justice Gulzar Ahmed, designate Hon’ble Chief Justice 

of Pakistan on 11-12-2019 at Federal Shariat Court, Islamabad.

Hon’ble Chief Justice & Hon’ble Judges of Federal Shariat Court presenting souvenir to 
Mr. Justice Asif Saeed Khosa, Hon’ble Chief Justice of Pakistan on 11-12-2019 

at Federal Shariat Court, Islamabad.
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Hon’ble Judges of Federal Shariat Court presenting souvenir to Mr. Justice Sh.Najam ul 
Hasan on the occasion of his retirement on 14-05-2019 at Islamabad.

From left to Right: Hon’ble Mr. Justice Syed Muhammad Farooq Shah, Hon’ble Mr. Justice 
Allama Dr.Fida Muhammad Khan, Hon’ble Chief Justice, Sh. Najam ul Hasan, Hon’ble Mr. 

Jusice Mehmood Maqbool Bajwa and Hon’ble Mr. Justice Shaukat Ali Rakhshani on the 
occassion of Full Court reference held on 14-05-2019 at Islamabad.
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Mr. Shah Muhammad Jatoi, Member Election Commission of Pakistan 
called on Mr. Justice Muhammad Noor Meskanzai, Hon’ble Chief Justice, 

Federal Shariat Court on 13-02-2020 at Islamabad.

Mr. Justice Jamal Khan Mandokhail, Chief Justice Balochistan High Court and Justice (R) 
Qazi Khalid Ali, Chairman, Federal Service Tribunal meeting with the Hon’ble Chief Justice 

and Hon’ble Judges of Federal Shariat Court 0n 13-02-2020 at Islamabad.
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Mr. Zia Ul-Qayyum, Vice chancellor Allama Iqbal Open University called on 
Mr. Justice Muhammad Noor Meskanzai, Hon’ble Chief Justice, 

Federal Shariat Court on 18.11.2020 at Islamabad.

Mr. Justice Muhammad Noor Meskanzai, Hon’ble Chief Justice addressing 
the Law students of Women University Swabi on 05-03-2020 at Islamabad.
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Secretary Information and Broadcasting Mr. Akbar Hussain Durrani, 
called on Mr. Justice Muhammad Noor Meskanzai, Hon’ble Chief Justice, 

Federal Shariat Court on 03-07-2020 at Islamabad.

Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Federal Shariat Court 
of Pakistan administering oath to Hon’ble  Mr. Justice Dr. Syed Muhammad Anwer 

on 21-05-2020 at Islamabad.
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Miss Fatma Murad, Lecturer Department of Law & Sharia, Women University Swabi 
presenting souvenir to the Hon’ble Chief Justice on 05-03-2020 at Islamabad.

Dr. Mushtaq Ahmad, DG along with Dr.Habib ur Rehman Chairman Training department 
Sharia Academy, International Islamic University, Islamabad presenting a Souvenir to the 

Hon’ble Chief Justice, Federal Shariat Court on 22-01-2020 at Islamabad.
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A photograph taken during condolence ceremony arranged by Shari’ah Academy, 
International Islamic University in the memory of late 

Hon’ble Mr. Justice Dr.Fida Muhammad Khan on 04-02-2020

Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Federal Shariat Court of 
Pakistan addressing the condolence meeting in the memory of Late Hon’ble Mr. Justice 
Dr. Fida Muhammad Khan, Alim Judge of Federal Shariat Court at Shari’ah Academy, 

International Islamic University, Islamabad on 04-02-2020.
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Hon’ble Mr. Justice Mushir Alim, Judge of Hon’ble Supreme Court along with the 
Hon’ble Chief Justice of Federal Shariat Court commemorating the late 

Hon’ble Mr. Justice Dr. Fida Muhammad Khan on 04-02-2020

Hon’ble Chief Justice and Hon’ble Judges of Federal Shariat Court offering prayers at 
condolence reference of Late Waqar Ahmed Seth, Chief Justice Peshawar High Court 

on 7.11.2020 at Islamabad.
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Group photograph of Hon’ble Chief Justice and Hon’ble Judges of Federal Shariat Court with 
Law students of Women University Swabi on 05-03-2020 at Islamabad.

Group photograph taken during visit of Students of Roots International College
on 07-10-2020 at Islamabad.
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Hon’ble Mr. Justice Noor Muhammad Meskanzai Chief Justice Federal Shariat Court of 
Pakistan and Hon’ble Mr. Justice Dr. Syed Muhammad Anwer Alim Judge meeting with 

Ms. Aisha Rasool, Principal Allah Nawaz Law College, Gomal University, Dera Ismail Khan 
at Federal Shariat Court, Islamabad on 5-12-2020.

Group photo of Hon’ble Mr. Justice Noor Muhammad Meskanzai Chief Justice Federal 
Shariat Court of Pakistan and Hon’ble Mr. Justice Dr. Syed Muhammad Anwer Alim Judge 

with students of Allah Nawaz Law College, Gomal University, Dera Ismail Khan at 
Federal Shariat Court, Islamabad on 5-12-2020.
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Hon’ble Mr. Justice Noor Muhammad Meskanzai Chief Justice Federal Shariat Court of 
Pakistan meeting with Mr. Mohamed Tarek Dahroug, Ambassador of the Arab Republic of 

Egypt at Islamabad on 22nd December, 2020

Hon’ble Mr. Justice Noor Muhammad Meskanzai Chief Justice Federal Shariat Court of 
Pakistan meeting with Mr. Mohamed Tarek Dahroug, Ambassador of the Arab Republic of 

Egypt at Islamabad on 22nd December, 2020
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Hon’ble Mr. Justice Muhammad Noor Miskanzai, Chief Justice, 
Federal Shariat Court of Pakistan graced the event

“Contribution of Judiciary for maintaining peace in Balochistan”
as Chief Guest organized on 12th Nov. 2020 at Quetta Cantt.
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Hon’ble Mr. Justice Muhammad Noor Meskanzai Chief Justice, alongwith Hon’ble Judge Mr. Justice Dr. Syed 
Muhammad Anwer, Alim Judge and Registrar Federal Shariat Court of Pakistan presenting bouquet to 

Hon’ble Mr. Justice Shaukat Ali Rakhshani on the eve of completion of his tenure on 03-02-2021 at Islamabad.

Hon. Mr. Justice Muhammad Noor Meskanzai Chief Justice, alongwith Hon. Judge Mr. Justice Dr. Syed 
Muhammad Anwer, Alim Judge and Registrar of Federal Shariat Court of Pakistan presenting Souvenir to Hon. 

Mr. Justice Shaukat Ali Rakhshani on the eve of completion of his tenure on 03-02-2021 at Islamabad.
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Group photo of Hon’ble Mr. Justice Muhammad Noor Meskanzai Chief Justice, Hon’ble Mr. Justice Dr. Syed 
Muhammad Anwer, Alim Judge, Worthy Registrar and other senior officers of Federal Shariat Court of Pakistan
on the eve of completion of tenure of Hon’ble Mr. Justice Shaukat Ali Rakhshani on 03-02-2021 at Islamabad.

Hon’ble Mr. Justice Noor Muhammad Meskanzai Chief Justice Federal Shariat Court of 
Pakistan and Hon’ble Mr. Justice Dr. Syed Muhammad Anwer Alim Judge presenting 

souvenir to Mr. Irfan Ahmad Saeed, Registrar, Federal Shariat Court on the eve of 
completion of his tenure on 24-12-2020.
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Group photo taken on the eve of completion of tenure of Hon’ble Mr. Justice Shaukat Ali Rakhshani, IT Judge 
alongwith IT Staff of Federal Shariat Court of Pakistan on 02-02-2021 at Islamabad.

Group photo taken on the eve of completion of tenure of Hon’ble Mr. Justice Shaukat Ali Rakhshani, IT Judge 
alongwith IT Staff of Federal Shariat Court of Pakistan on 02-02-2021 at Islamabad.
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Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, and Hon’ble Mr. Justice Dr. Syed Muhammad 
Anwer, Alim Judge and senior officers of the Federal Shariat Court of Pakistan alongwith delegation of Dawah 
Academy, Islamabad headed by Dr. Syed Waheed Ahmad, Research Investigator on 17-02-2021 at Islamabad..

Group photo of  Dr. Muhammad Motia-ur-Rehman, Senior Research Advisor, Federal Shariat Court of Pakistan 
with the delegation of Dawah Academy at Federal Shariat Court of Pakistan, Islamabad on 17-02-2021.
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Group photo taken with Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice,
Mr. Justice Dr. Syed Muhammad Anwer Alim Judge and Worthy Registrar and senior officers of Federal Shariat 

Court of Pakistan with the delegation of Shariah Academy on 22-02-2021 at Islamabad.

Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice alongwith Mr. Justice Dr. Syed Muhammad 
Anwer, Alim Judge and Registrar Federal Shariat Court of Pakistan presenting Souvenir to Dr. Abdul Haye 

Abro, Director General, Shariah Academy on 22-02-2021 at Islamabad.
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Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Federal Shariat Court of Pakistan
planted a silver oaks plant at Federal Shariat Court of Pakistan, Islamabad on 01-03-2021.

Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Hon’ble Mr. Justice Dr. Syed Muhammad 
Anwer, Alim Judge, Federal Shariat Court of Pakistan offering prayer after planted the silver oaks plant at 

Federal Shariat Court of Pakistan, Islamabad on 01-03-2021.
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Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Abdul Qayyum Lehri, Worthy Registrar,
Federal Shariat Court of Pakistan visited Metropolitan International United College (MIUC) as a guest leturer 

at Islamabad on 10-03-2021.

Lecture delivered by the Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Federal Shariat Court 
of Pakistan on the eve of ‘Students journey to the legal profession and the Judicial forum’ at Metropolitan 

International United College (MIUC), Islamabad on 10.03.2021
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Group photo taken of Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Federal Shariat Court of 
Pakistan and Faculty members and students of (MIUC) at Islamabad on 10-03-2021.

Mr. Walid Mushtaq Rector MIUC presenting Souvenir to Hon’ble Mr. Justice Muhammad Noor Meskanzai, 
Chief Justice, Federal Shariat Court of Pakistan on the eve of ‘Students journey to the legal profession and the 

Judicial forum’ at Islamabad on 10-03-2021.
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Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Mr. Justice Dr. Syed Muhammad Anwer, Alim 
Judge Federal Shariat Court of Pakistan meeting with Mr. Naveed Aman Khan Columnist/Author

and other guests at Islamabad on 13-03-2021.

Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice administring oath to Mr. Justice Khadim Hus-
sain M. Shaikh as Judge of Federal Shariat Court of Pakistan at Islamabad on 27-03-2021.
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Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Federal Shariat Court of Pakistan 
meeting with Mr. Naveed Aman Khan Columnist/Author at Islamabad on 21-05-2021.

Hon’ble Mr. Justice Muhammad Noor Meskanzai Chief Justice called on
Mr. Malik Zaheer Abbas, Chairman, Pakistan Bait-ul-Maal at Islamabad on 04-05-2021.
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Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Federal Shariat Court of Pakistan called on 
Prof. Dr. Zia-ul-Qayyum, Vice Chancellor, Allama Iqbal Open University at Islamabad on 31-05-2021.

Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice and Mr. Justice Dr. Syed Muhammad Anwer, 
Alim Judge Federal Shariat Court of Pakistan meeting with Prof. Dr. Zia-ul-Qayyum, Vice Chancellor, Allama 

Iqbal Open University at Islamabad on 31-05-2021.
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Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Federal Shariat Court of Pakistan called on 
Mr. Justice Qazi Khalid Ali, Chairman, Federal Service Tribunal at Islamabad on 03-06-2021.

Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Mr. Justice Dr. Syed Muhammad Anwer, Alim 
Judge and Mr. Justice Khadim Hussain M. Shaikh, Judge, Federal Shariat Court of Pakistan meeting with Mr. 
Justice Qazi Khalid Ali, Chairman alongwith Registrar Federal Service Tribunal at Islamabad on 03-06-2021.
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Photograph of Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice and 
Mr. Justice Khadim Hussain M. Shaikh, Judge Federal Shariat Court of Pakistan with Zamurd Khan, 

Founder Chairman, Pakistan Sweet Homes at Islamabad on 23-09-2021.

Group photo of Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice and 
Mr. Justice Khadim Hussain M. Shaikh, Judge Federal Shariat Court of Pakistan meeting with 

Zamurd Khan, Founder Chairman, Pakistan Sweet Homes and Cadets at Islamabad on 23-09-2021.
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Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Federal Shariat Court of Pakistan planting a tree 
at a campaign launched by Pakistan Wildlife Foundation (Birds Nest Campaign) at Islamabad on 02-10-2021.

Group photo of Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Federal Shariat Court of 
Pakistan with members of  Pakistan Wildlife Foundation at Islamabad on 02-10-2021.
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Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Federal Shariat Court of Pakistan called on Mr. 
Justice Jamal Mandokhel, Judge, Supreme Court of Pakistan at Islamabad on 16-10-2021.

Dr. Muhammad Motia-ur-Rehman, Senior Research Advisor, Federal Shariat Court of Pakistan addressing the 
delegation of Quaid-i-Azam University headed by Dr. Muhammad Aslam Khaki, visiting Professor, 

Quaid-i-Azam University, Islamabad on 10-11-2021 at Islamabad.
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Hon’ble Mr. Justice Dr. Syed Muhammad Anwer, Alim Judge and Hon’ble Mr. Justice Khadim Hussain M. 
Shaikh, Judge Federal Shariat Court of Pakistan meeting with Dr. Muhammad Aslam Khaki, visiting Professor, 

Quaid-e-Azam University at Islamabad on 10-11-2021.

Hon. Mr. Justice Dr. Syed Muhammad Anwer, Alim Judge and Hon. Mr. Justice Khadim Hussain M. Shaikh, Judge 
Federal Shariat Court of Pakistan with the delegation of Quaid-e-Azam University at Islamabad on 10-11-2021.
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Fateha Khawani of Dr.Allama Muhammad Qasim Aini Baloch father of Hon’ble Mr. Justice Muhammad Noor 
Meskanzai, Chief Justice, Federal Shariat Court of Pakistan held on 3rd December 2021

at Federal Shariat Court, Hon. Judges Rest House G-5/2, Islamabad.

Fateha Khawani of Dr.Allama Muhammad Qasim Aini Baloch father of Hon’ble Mr. Justice Muhammad Noor 
Meskanzai, Chief Justice, Federal Shariat Court of Pakistan held on 3rd December 2021

at Federal Shariat Court, Hon. Judges Rest House G-5/2, Islamabad.
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Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Federal Shariat Court of Pakistan meeting with 
Mr. Malik Zaheer Abbas Khokhar, Managing Director, Pakistan Bait-ul-Mal at Islamabad on 07-12-2021.

Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Federal Shariat Court of Pakistan 
meeting with Mr. Malik Zaheer Abbas Khokhar, Managing Director, Pakistan Bait-ul-Mal 

along with other guests at Islamabad on 07-12-2021.
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Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice, Federal Shariat Court of Pakistan inaugurating 
the Multan Branch Registry of Federal Shariat Court in the presence of Hon’ble Mr. Justice Sardar Muhammad 
Sarfraz Dogar, Judge Lahore High Court, Mr. Abdul Qayyum Lehri, Worthy Registrar, Federal Shariat Court,  
District and Sessions Judge Multan, Senior Civil Judge, Deputy Registrar, Lahore High Court Multan Bench, 

President High Court Bar Association Multan, President and General Secretary, District Bar Association Multan 
and Officers of  Federal Shariat Court  on 07.05.2022 at Judicial Complex Multan.
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Inauguration of the Federal Shariat Court Bench Registry Peshawar by Hon’ble Mr. Justice Muhammad 
Noor Meskanzai, Chief Justice, Federal Shariat Court of Pakistan in presence of Hon’ble Mr. Justice Dr.Syed 

Muhammad Anwer and Hon’ble Mr. Justice Khadim Hussain M. Shaikh, Judges of this Court and Hon’ble Mr. 
Justice Qaiser Rashid Khan, Chief Justice, Peshawar High Court and Mr. Justice Rooh-ul-Amin Khan, Senior 
Puine Judge, Peshawar High Court, Registrar Peshawar High Court, President High Court Bar Association, 

District Bar Association, Peshawar, IGP KP, Additional Advocate General KP, Worthy Registrar and Officers of 
Federal Shariat Court of Pakistan and other lawyers etc on 11.05.2022 at Peshawar.
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A delegation from Denmark Judiciary and Researchers visited Federal Shariat Court of Pakistan and paid 
courtesy upon the Hon’ble Chief Justice, Judges and Worthy Registrar on 10th May, 2022.
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A delegation of Shariah and Law, International Islamic University, Islamabad
visited Federal Shariat Court of Pakistan on 12th May, 2022.
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Farewell Lunch hosted by the Hon’ble Mr. Justice Umar Ata Bandial, Hon’ble Chief Justice of Pakistan & 
Hon’ble Judges of Supreme Court of Pakistan in the honor of Hon’ble Mr. Justice Muhammad Noor Meskanzai, 

Chief Justice, Federal Shariat Court of Pakistan & Hon’ble Judges of Federal Shariat Court of Pakistan on 
12.05.2022 at Supreme Court Building Islamabad.
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Full Court Reference in the honour of Hon’ble Mr. Justice Muhammad Noor Meskanzai,
Chief Justice, Federal Shariat Court of Pakistan on the eve of completion of his

lordships tenure as Chief Justice on 14th May, 2022 at Islamabad.
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Dinner hosted in the honor of Hon’ble Mr. Justice Muhammad Noor Meskanzai, Chief Justice Federal Shariat 
Court of Pakistan by Mr.Justice Khadim Hussain M.Shaikh, Hon’ble Judge in presence of Hon’ble Mr.Justice 

Dr. Syed Muhammad Anwer and Mr. Abdul Qayyum Lehri, worthy Registrar Federal Shariat Court of Pakistan 
on 14.05.2022 at Federal Shariat Court Judges Rest House Islamabad.
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During the year 2019, the Hon’ble Chief Justice Mr. Justice Muhammad Noor Meskanzai 
attended 5th International Annual  Conference at London in November, 2019 as “Chief Guest” 
organized by International Lawyers Club United Kingdom and delivered the following speech 
on the topic “violations of Human Rights and U.N.O”.

SPEECH BY
MR. JUSTICE MUHAMMAD NOOR MESKANZAI.CHIEF JUSTICE,

FEDERAL SHARIAT COURT OF PAKISTAN
ON VIOLATIONS OF HUMAN RIGHTS AND U.N.O.

Ladies and gentlemen!.

It gives me great pleasure to be here amongst my legal fraternity. For this great privilege 
and honour I am grateful to ILCUK who invited and provided me opportunity to address this 
august gathering.

You have heard inspiring, educating and illuminating talks by renowned speakers on 
the topic and it is difficult to add more. As chief guest, I would not like to overtax you much 
more and, therefore, will try to be short and specific to the main points of concern.

Human rights are the moral standards or ethical norms viewed as fundamental rights 
of every human being. They include a broad spectrum of rights such as the right to be free, 
equal in dignity without discrimination of any kind like race, colour, life, liberty, freedom and 
security of person, sex, religion, political or other opinion, national or social origin, birth or 
other status and soon, as provided in Universal Declaration of Human Rights.

While discussing the role of UNO one must concede that the UNSC has an impressive 
record of resolving many international conflicts. U.N. peacekeepers have, since 1945, 
undertaken over 60 field missions and negotiated 172 peaceful settlements that ended regional 
conflicts. Right now, peacekeepers are in 20 hot spots around the world trying to save lives and 
avert wars.

Out of the 193 nations of the world, nearly twenty countries, including few territories, are 
plagued by grave human rights violations. Reportedly, more repressive of these are Myanmar, 
North Korea, Israel and most recently, India, because of unprecedented atrocities unleashed by 
Modi regime on people of Kashmir. These nations are clearly the usurpers of civil liberties and 
human rights of their respective people.

In North Korea, reportedly, impoverished individuals suffer imprisonment and horrific 
treatment of committing petty crimes in their efforts to survive. Thousands of prisoners are 
starved either to death or if survived, executed in public by firing squads.

Myanmar’s Quasi-Civilian government has perpetrated heinous crimes against humanity 
by forcibly displacing from Rakhine State more than 125,000 Rohingya Muslims, the religious 
minority. Their mosques were destroyed, and public statements issued for the arrests and ethnic 
cleansing of Rohingya Muslims. In a single day tens of Muslim Rohingans were killed, and as 
many as 28 children hacked to death, and their bodies dumped in mass grave sites.

The Rohingya “crisis” merits much greater attention. Earlier this year, U.S ambassador 
to the UN, Nikki Haley, described the Myanmar government’s denial of ethnic cleansing 
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as “preposterous.” The UN High Commissioner for Human Rights, ZeidRa’ad A1 Hussein, 
noted that the atrocities inflicted on the Rohingya were similar to genocide He held Prime 
Minster Aung San SuuKyi culpable for the crime of genocide.

The precarious situation in the Middle East between Palestinians and Israelis have 
caused unprecedented gross human rights violations against Palestinian children at the hands of 
Israeli soldiers. According to a UNICEF report, in the second quarter of 2013, 700 Palestinian 
children aged 12-17 were arrested and subjected to solitary confinement, torture, threats of 
death and sexual assault by Israeli military and police in the occupied West Bank.

And now we come to India. The humanity was mourning and humanitarian laws 
lamenting on the atrocities and mass-killing of the thousands of innocent Kashmiri people at 
the hands of Indian army continuing since decades. The situation turned from bad to worse 
when on the 6 April, 2018 Secretary General, IHRC Mr. Malik Nadeem, in tears disclosed that 
(10) thousands Kashmiri women have been subjected to rape by Indian army and I quote:-,

“More than ten thousand women are being raped by Indian army. This is the widest 
number in the modem history. I would like to have a resolution today to refer 
these crimes against women to any international organization including IHRC to 
investigate and to give them the protection and give the respect and dignity to the 
women of this world. IHRC is more than willing to work with. These ten thousand 
women include children, young girls aged 7 to 77 years old.” Unquote In this 
connection, as a glimpse of mentality expressed by an Ex-Army Officer Major 
General S.P. Sinha, now a BJP Leader, needs no further explanation. He said 
during a high-decibel debate on the Kashmiri Pandit exodus on TV 9 Bharatvarsh, 
and I quote “Maut ke badle maut [death for death], balatkar ke badle balatkar 
[rape for rape]”unquote.

Unfortunately, this is not the first instance where an Indian political leader made such 
a statement. Earlier in July, a BJP’s women-wing leader, encouraged by saying openly. I quote 
“Hindu brothers to gang-rape Muslim women openly in the streets.” unquote.

The humanity was yet to wipe tears on such inhuman, barbaric, cruel and immoral acts 
and Mr.Modi, adding salt to injuries removed Article 35-A and 370 from the Indian Constitution. 
By removing Article 35(a), Narender Modi has opened the way for non-Kashmiris to settle 
permanently in Kashmir or buy properties there in order to change demographic profile of 
Kashmir. This is intended to lay claim on Kashmir as an outcome of future referendum under 
UNO.

For the past about 4 months, since 5 August, Indian held Kashmir is in the grip of a 
crippling curfew. The region is undergoing the worst kind of abuse of human rights and excesses 
by the Indian armed forces in Kashmir. Violence is rampant with extreme and traumatic forms 
of physical, sexual and emotional abuse unleashed on the Kashmiri people. There are recurring 
incidents of illegal detentions of minors and instances of torture, with loudspeakers on, for the 
surrounding community to hear the victim scream and frequent deaths due to pellets.

Imposing a repressive lockdown, with phone and internet services completely cutoff, 
thousands arrested, medical supplies running short and schools closed. Everyone knows that if a 
conventional war starts up between the two countries, anything can happen. When nuclear-armed 
countries fight to the end, it will have consequences far beyond the borders. Certainly there will 
be bloodbath once curfew is lifted in the IOK. What Mr. Modi has done by revoking Articles 
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370 and 35(a) is outrageous,  preposterous and seems not to have a strategy. India’s illegal 
annexation of occupied Jammu and Kashmir on August 5th triggered multiple crises. There are 
unimaginable human rights abuses and an unprecedented communications blackout. This action 
of India is a flagrant violation of UN Security Council resolutions. There is not just one or two 
resolutions; starting from Resolution No. 47 by UN Security Council, passed on 21st April 1948, 
there are 11 other specifically significant to (occupied) Jammu and Kashmir. The resolution bars 
any party from changing the status quo. Now India has sought to change that.

Businesses including media houses are shutting down or downsizing. Destruction of 
property and excesses during night raids on entire villages in response to isolated incidents 
of stone palters are becoming increasingly ominous. Still worse, youngsters are experiencing 
symptoms of heart attacks. There are copious cases of anxiety attacks and around 70% of 
young boys and girls are suffering from depression. Resultantly, Jammu and Kashmir has been 
converted into the biggest jail of the world and a living hell for more than eight (08) million 
people.

On assuming stewardship of the United Nations in 2017, Secretary- General Antonio 
Guterres urged the world to let peace be its guiding principle. But then looking at the global 
landscape, he had to say, “world has gone in reverse.” and hence “peace remains elusive.”

The UN has to cope with several flashpoints and daunting threats. From the perils posed 
by a nuclear North Korea, the turmoil in the Middle East, and the Rohingya crisis, the standoff 
between two nuclear rivals, India and Pakistan in the aftermath of Kashmir under Indian Siege, 
the world continues to remain insecure.

I am conscious of the fact that the UNO has no standing army of its own. To pursue its 
mission of creating peace and preventing human rights abuse, it needs the moral and material 
support of member-states. The strategic and economic interests of rich nations with India and 
Israel unfortunately outweigh their commitment to moral grounds underpinning the cause of 
helpless people starved of basic human rights in Palestine and Kashmir. Multilateral support 
in such cases is almost a foregone conclusion. Under the circumstances, with fascist BJP in 
power, consumed in hate against Muslims, any just resolution of Kashmir dispute is likely to 
remain an elusive hope, to the agony of beleaguered People of Kashmir. So are doomed the 
destinies of Palestinians and Rohingya Muslims in Myanmar.

Finally, as a sequel to above discussion, it can fairly be concluded that there was/is , 
failure, failure, and failure of the UNO. The role played by the UNO in resolving the issues 
referred to hereinabove is poor, painful, discouraging disappointing rather disheartening. 
Nevertheless, the crucial question that requires attention is as to whether the aggrieved Party/
Nation should part ways and start fighting by throwing the area into a turmoil, surely the 
answer to such question is a big no, but simultaneously, the UNO is required to take each 
and every step to ensure peace and restore human rights at any cost whatsoever. We, and all 
those who believe in humanity and humanitarian laws, must help the UNO to overcome these 
crucial problems and the remedy lies by assisting/helping the UNO individually, collectively, 
institutionally and nationally wherever and in whatever capacity, irrespective of caste, creed, 
religion, origin or language, we are, and hope this will serve the purpose.

“Thank you, Thank you somuch & Allah Almighty bless you all. ” 
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�اامتہم زریِ 
�

� ےک  ویوین�زیٹس  �اسالیم  �االوق�ایم  نیب  �اڈیکیم  رشہعی 

�زرفیسن زعتیتی  ےئل  ےک  رموحم   
�

اخ� دمحم  دف�ا  ڈ�ارٹک 
�
�  

نم  �ارہط   ، اصح�ب وعسم�ڈ  اخدل   ، اصح�ب ی�ڈی  اف�ز� �� ییحیٰ   ، اصح�ب اعمل  رہظم   ، اصح�ب ٰیسیع  ز 
�

�
ئ
اف� اقیض   ، اصح�ب اعمل  ریشم  انج�ب  آم�ب   

ت
زع�

 !
ت

رضح�ا� �و  وخ�انیت   ، اصح�ب  
�

اخ� دمحم  دف�ا  ڈ�ارٹک 
�
� رموحم   

�
امسپدناگ� �و  اصح�ب   

�
اج� �اہلل  �ارک 

ش
س ایم�  سٹسج،  فیچ  اصح�ب  �اہلل 

مکیلع! �السالم 

�زرفیسن  زعتیتی  ےئل  ےک  رموحم   
�

اخ� دمحم  دف�ا  ڈ�ارٹک 
�
� ےن  �ا�ڈ�ا�زے  �اس  ہک  وہ�   

�
ونمم� دح  ےب  اک  ویوین�زیٹس  �اسالیم  �االوق�ایم  نیب  �اڈیکیم  رشہعی  ںیم  	

 
ت

دیقع� رخ�ا�ب  �اںیہن  �ا�و�ز  ڈرکہ 
�

�
ت
� اک   

ت
�ڈام�

�
� وقیم  �و  یکلم  �ا�و�ز  اک�زرک�ڈیگ  �اٰیلع  الق، 

�
�ا� دنلب  �ا�واصف،  یصخش  رتہبنی   ،

ت
امکال� �ا�ڈیب  �و  یملع  �اٰیلع  ےک   

�
�اُ� رکےک  �اامتہم  اک 

�ادنبہ 
ت
� یک  �اسالف   ،

ت
ایح� وقیم  وہیگ۔  یفشت  یک  اعمرشے  �ا�و�ز  یلست  یک  �اء 

ش
�و�ز�  ،

�
ی� سک�

ت
�

یک  �ز�و�  یک   
�

�ا� ےس  لمع  �اس  ہک  ےہ  �ادیم  ایک۔  ف�ز�امہ  ومعق  اک  رکےن  شیپ 

ںیہن  وک  �ز 
ئ

یکس�پ� �
ش

�
رگم  ںیہ  ے 

ت
سک� وہ وت  �ڈربتس�ڈ�ا�ز  ےس  تنطلس  یک  ب�زط�اہین  � �وہ  ہک  ےہ  �ا 

ت
اج� اہک  قلعتم  ےک  ز�و� 

�
�ارگن�ی� ےہ۔  رمضم  ںیم  �زےنھک  ب�زق�ز�ا�ز  � �و  اقمئ  وک   

ت
ی�ا� �ز�و�ا�

یک  مسق  �اس  ںیم  امس�ب  زین  ںیہ۔  ے 
ت
سک� �زھک  ی�ڈ  اج�و� وک   

ت
�ڈام�

�
� یک   

�
�ا� رک  لچ  رپ  پ�اء  � شقنِ  ےک   

�
�ا� �ا�و�ز  رکےک  ی�ا�ڈ  � وک  �اسالف  �اےنپ  یھب  مہ  رط�  �اس    ۱؎ ے۔  

ت
سک� ز 

�
وھچ�

اگ۔ وہےکس  �اُاجرگ  رپ  وط�ز  رتہب  یھب  وعش�ز  اک   
ت

�ڈم�
�

� امسیج  ےس  رسرگویم� 

ےک  ملع  لیصحت  �ا�و�ز  �ا 
�
وہ� امونس  ےس  ملع   ِ

ت
یل� �

�
ف� یہ  ےس  رھگ  ڈ�ا 

�
لہٰ� ےھت  اعمل  اچچ  �ا�و�ز  رتحمم  �و�ادلِ  اھت۔  ےس  رھگ�اےن  یملع  یک  �ا� قلعت  اک  اصح�ب  ڈ�ارٹک 

�
� 	

ط�ال�ب  ًاتجیتن  �زےہ  اک�زدنب  ےس   
�

اج� �و  �ڈل  ےس  �ا�ول  زِ 
�

�ز�و� رپ  ’’�اق�ز�ا‘‘  �ا�ول  ظفلِ  ےک  �ا�ول  �ویح  اغابلً  ےئل  ےک  وصحل  ےک  دصقم  �اس  اھت۔  �ارم  رطفی  یک  �ا� �زانہ  �ڈ�زےپ 

�و  ا�ز�اہتس  �� ےس  زوی�ز 
�

� ےک  ملع  رصعی  �ا�و�ز  �ڈینی  ا�پ  �� ںیم  رمع  یک  س�ال   22 �زےہ۔  ڈٹسل 
�

ی� م� وگڈل  ںیم  رگوجینشی   
�

وپ�� �ا�و�ز  رگوجینشی  �زاہ۔  ز 
�

�ا�
�
� امہی  �ز 

ئ
ی� ریک� یملع 

وہےئ۔  
�

یّ� ز�
�

مُ�

وقیم  ںیم  وبعش�  فلتخم  ےک  زدنیگ 
�

�  
ت

دب�ول� یک  تیصخش  امسلطیت  �ا�و�ز  �اتیلہ  رتہبنی   
ت

ریصب� یملع  ےھت۔  امکل  ےک  تیصخش  تہج  ہمہ  یک  �ا� ا�پ  �� 	

لیمکتِ  ےہ۔  اجیتکس  �ڈیھکی  فصنم  �ا�و�ز  فنصم  غلبم،  اجمدہ،  م، 
ّ مُعل

وطب�ز  اک�زرک�ڈیگ  یک   
�

�اُ� ںیم  اےنیئ  �� ےک   
ت

�ڈام�
�

� وقیم  طیحم  رپ  س�اول�   57 مال۔  ومعق  اک   
ت

�ڈم�
�

�

ایک۔  ےس  ملع  رت�وجی  ز 
�

ااغ� �� اک  زدنیگ 
�

� یلمع  دعب  ےک  میلعت 

دعب  ےک   
ت

�
�

ف�ز�ا� ےس  ویوین�زیٹس  �زےہ۔  کلسنم  ےس  دت�زسی  ںیم   
ت

�اسالایم� ہبعش  رپ�ورسیف  تیثیحب  ںیم  ویوین�زیٹس  اشپ�و�ز  ک 
ت
� ۱968ء  ےس  1962ء   

ںیم  �اڈیکیم   
ت
�ڈوعہ �ا�و�ز  �اڈیکیم  رشہعی  ںیم  ویوین�زیٹس  �اسالیم  �االوق�ایم  �زاھک۔نیب  اج�زی  ہلسلس  اک  رتتیب  �و  میلعت  یھب  ب�ا�وفص  � ےک  �زےنہ  ز 

�
�

ئ
اف� رپ  دہع�و�  فلتخم  �ا�و�ز 

�و  ملع  وہرک  ملکتم  ےس  �ووف�ڈ  ادمہ  �� یھب  ںیم   
ت

دع�ال� رشیع  �وافیق  زین  �ڈےتی۔  رچکیل  وک   
�

�ارسف�ا� یک  رش� ںیم  وک�ززس  رتیتیب  وہےئ  اےئ  �� ےس  کلم   
�

ریب�و� �ا�و�ز  کلم 

�زےہ۔ اک�زدنب  رپ  مَہٗ 
َّ عَل �وَ   َ

�
ا� �الُْق�زْ�� َم 

َّ ََعل
ت
�

 ْ
�

مَ� مْ 
ُک

یْ�زُ  � َ
�
� ابم�زہک   

ش
ی� دح� وی�  �ا�و�ز  ریھکبےت  ومیت  ےک  �زُدش 

ںیم   
�

�ااحتم� ےک  اقمےلب  �اُدیم�و�ا�ز  ےس   
�

پ�ااتسک� � رغمیب  �ا�و�ز  رشمیق  وہیئ۔  رہتشم  �اس�ایم  یک  ٹننیٹفیل   
�

ی� �
ئ
فال� ںیم  �زوف�زس 

ئ
ی� �ا�  

�
پ�ااتسک� � ںیم  1968ء   

رکےت  رتیق  ز�ا� 
�

دعب�ا� وہےئ۔   
ت

انیعت� ٹننیٹفیل   
�

ی� �
ئ
فال� وطب�ز  ںیم  اضفہیئ  �ا�و�ز  �زاہ  �ام 

�
� ےک  ا�پ  �� افل  ق�زہعٔ   

ت
دب�ول� یک  صالوتیح�  یملع  �اٰیلع  رگم  وہےئ۔  یک  رش�

رپ   
ت

�ڈم�
�

� �ڈافیع  وہےئ۔  �ز 
ئ
�زاٹی� وک  ۱988ء  ب�ز  �اوتک� مکی  ےچنہپ۔  رپ  دہعے  ےک  نٹپیک  رگ�و�پ  �ا�و�ز  �ونشی  ومیٹ  �زرٹکی 

ئ
ڈ�ا�

�
�/

�
�

ش
یس ک�

�اوجی �زرٹکی 
ئ
ڈ�ا�

�
� ڈیٹپ 

�
� �اٹنٹسس  وہےئ 

ےہ۔ اجیھب  سالم  ںیم   
ظ

�اافل�  
�

�ا� ےن  اصح�ب  ینیع  ڈ�ارٹک 
�
� عالہم  رتحمم  انج�ب  ز�زوگ�ا�ز 

�
ب� � ریمے  ےئل  ےک  وپسوت�  وقیم  �اےسی  اموم�ز 

�اَلّسالم رپ  مت  ےس  وچب�  ےک  وقم  �اس  �اَلّسالم 

�اَلّسالم رپ  مت  ےس  زوھ� 
�

وب� ےک  وقم  �اس  �اَلّسالم 

�اَلّسالم رپ  مت  ےس  وتہن�  وع�زوت�،  ونوج�اون�، 

2؎ �اَلّسالم   رپ  مت  ےس  دف�ااک�ز�و�  ےک  تلم  کلم  �اس  �اَلّسالم 

زی 
�

�ازع�ا� ا�پ  �� تحت  ےک  وننشیکفیٹ  رک�ڈہ  اج�زی  ےک   
ت

دع�ال� رشیع  �وافیق  ںیم  ۱98۱ء  ونج�زی  �ا�و�ز  وہیئ  اقمئ   
ت

دع�ال� رشیع  �وافیق  ںیم  ۱980ء  یئم   	

وہےئ۔ رقم�ز   )
�

�
�

�
�
سل�

�
ک� )ویج�زس  ریشم  یہقف 

�ڈینی  �ڈرگی  عال�وہ  ےک   
ت

ب� ط�ا�
�

ح ےک  ہعمج  ویم  �زےہ۔  رکےت  یھب   
ت

�ڈم�
�

� امسیج  �ا�و�ز  �ڈینی  س�اھت  س�اھت  ےک  اھبنےن  ی�ا�  �ڈ�ا�ز� ڈہم 
�

� یبصنم  ںیم  اضفہیئ  پ�اک  � 	

ںیم   
ت

اعممال� اقونین  �ا�و�ز  یہقف  ںیم   
ت

دقمام�  
ت

زریامس��
�

� ںیم   
ت

دع�ال� رشیع  �وافیق  ےس  ب�ااقدعیگ  � ا�پ  �� رپ  یبلط  �زےہ۔  رکےت  ط�ا�ب 
�

ح یھب  ےس  اجمسل  �و  احملف 

�زےہ۔ رکےت  یھب   
ت

�
�

اعم�و� یک   
ت

دع�ال�

ملکت  ز 
�

رط� رتہب  تیصخش،  پُ�زششک  � �زتبغ،  �ا�و�ز  اانشیئ  �� ےس  ا�ڈ�ا�ب  �� دع�ایتل  �و�اتیفق،  ےس  �اوصول�  �اٰیلع  ےک  �ادتسالل   ،
ت

ب� ط�ا�
�

ح �ایل 
ش
م� �ا�و�ز   

�
ب�ا� ز�

�
� ہ 

ت
س� ُ

ش
� 	

 
ت

�ڈام�
�

� ںیم   
ت

دع�ال� رشیع  �وافیق  جج  اعمل  وطب�ز  ےن   
�

اخ� دمحم  لگ  انج�ب  سٹسج  فیچ  ےک   
ت

دع�ال� رشیع  �وافیق  ےک   
ت

�وق� �اُس   
ت

دب�ول� یک  وگتفگ  رحس�ازیگن  �ا�و�ز 



Federal Shariat Court of Pakistan

Page No. 115

�ڈ�ز�الص  �ڈ�و�ز�اہین  طیحم  رپ   
ت

دم� وطلی  س�اہل   3۱ اک   
ت

�ڈام�
�

� ںیم  دعہیل  �اٰیلع  �زےہ۔  ہصح  اک  دعہیل   
ت

ف�زق� �ا�ڈِم 
ت
� ےس  ۱988ء  س�ال  �ا�و�ز  یک  شک  شیپ  یک  �ڈےنی  �ااجنم 

ےہ۔ اکعس  �ا�و�ز  رہظم  اک   
ت

رض�و�ز� یک  ا�پ  �� ںیم  �ا�ڈ�ا�زے  �ا�و�ز  تیصخش  �زکش  بِل  اق� ز، 
�

امغ� اک  رک�ڈ�ا�ز  �اٰیلع   ،
ت

ریصب� یملع  اقتیلب،  یک  ا�پ  ��

ڈ�ارٹک 
�
� ےہ۔  �ا 

ت
وہ� امش�ز  ںیم   

ت
احمل� رتہبنی  �ا�و�ز   

ت
وخوصب�ز� ےک   

ت
ایح� �ڈ�و�ز�اہین  ہی  رگم  یہس  رصتخم  تہب  رعہص  اک   

ت
�زافق� یبصنم  امہ�زی  ےس  اصح�ب  ڈ�ارٹک 

�
� 	

مہ  اک   
ت

ولعمام� یئن  ہ�ز  � رظن  شیپ  ےک  سسجت  یملع  اجیت۔  وہ  دبتلی  ںیم  لفحم  یملع  ہشیمہ   
ت

س�
ش
س

�
� یھب   وکیئ  ےس  ا�پ  �� ےھت۔  ی�ا  س�اولکیئڈیپ�

�
�ا� ںیم   

ت
ڈ�ا�

�
� �اینپ  اصح�ب 

اصح�ب  ڈ�ارٹک 
�
� دصم�اق  ےک  بْ�ڈ�اً  ��َ لَہٗ   ُ

ت
صِ�زْ� َح�زْافً  ْی  ِ

�
مَ�

َّ عَل  ْ
�

مَ� ہک  وقل  ےک  یلعؓ   
ت

رضح� وی�  �ا�و�ز  وہےت  ضیفتسم  ےس   
ت

ب�زاک� � �و   
�

ویف� یملع  ےک  ا�پ  �� ےتیل۔  ےل   
�

ون�

یھب۔ ںیم  نیملعم  امہ�زے  امش�ز  اک 

دنچ  رپ  وط�ز  ےک  رخ�و�ا�ز  ومنہنِ  ز 
�

�ا�  
ت

�
ش

مس رکیت۔  �ااحطہ  اک  �اس  ےس  وخوصب�زیت   
ت

ریصب� یملع  یک  ا�پ  �� وت  وہیت   
ت

ب�ا� � رپ  اعمملہ  �ا�و�ز  ےتکن  سج  وگتفگ   ِ
�

�ڈ�و�ز�ا� 	

اک  زنشین  اف  �� گیل  ںیم  نمض  �اس  ےن  �اابقل  عالہم  ہک  ےگل  ےنہک  وت  وہیئ   
ت

ب�ا� � رپ  لیکشت   ِ
�

رغ� �ا�و�ز  زنشین  اف  �� گیل  ب�ب  ح اًل 
ش

م� وہاگ۔  ہن  لحم  ےب  ڈرکہ 
�

�
ت
� اک  یک  �ا�

ی�ا۔ �ڈ� وھکل  ںیم   
ظ

�اافل�  
�

�ا� وپل 

دنچ ز�ڈے 
�

�ڈُ� نفک  ہک  دن�امن  شیب  زںی 
�

�ا� نم 

وبق�ز میسقتِ  رحبِ  �ادن  س�اہتخ  �انمجنِ 

�ڈی۔ رک�ا  متخ  کالم  یہ  رپ  �اابقلؒ  کالِم  وت  وہ�ا  ڈرکہ 
�

�
ت
� اک   

ت
امکال� �ا�و�ز  اقمم  تیصخش،  یک  �اابقلؒ  عالہم  رط�  �ایس  	

ےہ ںیہن  ااگہ  �� ےس  �اابقل  یھب  �اابقل 

ےہ ںیہن  �و�اہلل  ںیہن  رخسمت  ہپ  �اس  ھچک 

زی 
�

ب� � تہب  �ااسنلء  زبی 
�

� �ارتخ  یک  �
�
� �ڈرتخِ  یک  اعریگمل  زبی 

�
� گ 

�
�ا�و�ز� �اہ 

ش
ب�ا�ڈس � لغم  ہک  ےگل  ف�زامےن  وت  وہیئ   

ت
ب�ا� � رپ   

ت
امکال� �ارع�اہن 

ش
س یک  زک 

�
�ا�

�
� فنصِ  	

یگل۔  ےنہک  ںیم  رپاشیین  وت  ایگ   
�

وٹ� رک  رگ  ےس  اہھت  ہشیش  یھت۔  �زیہ  �ڈھکی  ہشیش  �وہ   
ت

اع�ڈ� حس�بِ  یھت۔  اع�ڈی  یک  ینیب  ہشیش  زینک  یک   
�

�ا� �ا�و�ز  �ارعہ 
ش

س

اہک:  ہ 
ت
س� ب�زحبُ � ےن  �ااسنلء  زبی 

�
� وت  تسکش‘‘۔   ینیچ  اہنیئ  �� اضقء  ز 

�
‘‘�ا�  

تسکش‘‘۔ وخ�ڈینیب  �اابس�بِ  دش  ‘‘وخ�ب   

ںیہ۔ اجیتکس  �ڈی  �اںیل 
ش
م� یس  تہب  یھب  �ا�و�ز  یک  ونع  �اس  	

�ا�و�ز  ہجہل  ہ 
ت
س� ُ

ش
� ب�ا�زی،  ب�ز�ڈ� � رنیم،  ںیم  ز�ا�ب 

�
م� �و، 

ئ
رہھٹ�ا� �ا�و�ز  لمحت  ںیم  تعیبط  ےھت۔  ا�ز�اہتس  �� �ا�و�ز  زنی 

�
م� ا�پ  �� ےس  وخویب�  امتم  �ڈ�زاک�ز  ےئل  ےک  جج  یک  �ا� 	

اچےیہ۔  انہک  بک  �ا�و�ز  ایک  ہک  اجےتن  ہی  �زیتہ۔  �اعب 
ت
� ےک  تمکح  �و  ملع  ہشیمہ  وگتفگ  �ا�و�ز  ےھت   

�
س�ا�

�
�ا� �الکالم  اق�ڈ�ز  �ا�و�ز  صخش  �ا 

�
�ڈ�ا� ےھت۔  �وفص  ریمخی  اغابلً  �ز�وہی  �اہتسئ 

ش
س

ںیم  زی 
�

�ارگن�ی� اک  دیجم   
�

ا� ق�ز�� ا�پ  �� ےس   
ظ

احل� ےک  فینصت  یھب۔  فنصم  ےک  ولصیف�  �امہ  �ا�و�ز  �زےہ  ہصح  اک  چنب   
�

�ڈ�و�ز�ا� ےک   
ت

امس�� یک  ز 
�
�

�
�

ش
یس �

�
پ� � رشیع  امتم  رقتابیً  ا�پ  ��

�زںیہ۔  ہصح  اک  بس  � سل�ی
ںیم  ویوین�زیٹس  اشپ�و�ز  وج  ںیہ  یھب  فنصم  ےک  اتکوب�   

ت
س�ا� �ا�و�ز  ےکچ  ھکل  ریسفت  �و  رتہمج 

�ا�و�ز  وخ�اشہ  ےھت۔  ہن  یھب  ینمتم  ےک  رکےن  اکم  ی�ڈ  ز�
�

م� �وہ  �ا�و�ز  اھت  �زاہ  وہ  وپ�ز�ا  رٹم  اک  اصح�ب  ڈ�ارٹک 
�
� یہ  دعب  امہ  نیت  ےک  رقت�زی  ریمی  ہک  بیصن  زےہ 

�
� 	

ےس   
�

رغ� �اس  �ا�و�ز  وہےئ  �زاضدنم  رپ   
ش

ذگ�ا�زس �ا�و�ز  �ارص�ا�ز  ی�ا�ز  بس� � ریمے  اھت۔  �زاہ  وہ  ںیہن  �ڈایتس�ب  یھب  ابتم�ڈل  اجک!   وت  �ادبلل  معن  ب�ا�وفص  � ب�ا�ووج�ڈ  � ےک  وکشش 

ب�ا�زے  � ےک  اصح�ب  ڈ�ارٹک 
�
� ےن  وھکہس   

�
اخ� دیعس  افص  �� آم�ب   

ت
زع� انج�ب  رتحمم   

�
پ�ااتسک� � سٹسج  فیچ  ےک   

ت
�وق� �اُس  ںیم  بالس  �ا� ےک  نشیمک  ڈلشی 

�
وج� دقعنمہ 

ںیہ‘‘۔  �اہث 
ش
�ا� یک  �ا� اصح�ب  ڈ�ارٹک 

�
�’’ ہک  ی�ا  ف�زام� ںیم 

آم�ب   
ت

زع� �و   
ت

ایخال� رگ�ادقن�ز  ےک   
�

�ا� �ا�و�ز  وموج�ڈیگ  یک   
�

پ�ااتسک� � یمظعٰ   
ت

دع�ال� جج   ، اصح�ب اعمل  ریشم  انج�ب  آم�ب   
ت

زع� ںیم   
ت

س�
ش
س

�
� �اس  ا�ب  �� ہنیعب  	

ب�ا�اوصل  � ب�ارک�ڈ�ا�ز،  � �ڈ�اوشن�ز،  �ا�و�ز  فصنم  �اےھچ  یک  �ا� اصح�ب  ڈ�ارٹک 
�
� ہک  ںیہ  رہظم  اک  تقیقح  �اس   

ت
ب�زاک� � �و   

�
ویف� یملع  �ا�و�ز   

ت
�ارث�ا�

ت
� زَ�زّںی 

�
� ےک  اصح�ب  ٰیسیع  ز 

�
�

ئ
اف� اقیض 

ےھت۔   
�

س�ا�
�
�ا� رتہبنی  �ا�و�ز  صخش 

ےک   
ت

ولعمام� �زدیسہ  ےس   
�

اخدن�ا� ےھت۔  ہصح  اک   
ت

�
ش
رس� اغابلً  رتمح‘  رپ  اتییمٰ  �ا�و�ز  ولظمم  اسمنیک  قح،  اک  �ااق�ز�ب  ب�زمہ،  � اک   

�
�ا� �ا�و�ز  دقتس  اک  �زوتش�  	

وخنت�اہ  اماہہن  وک  زنیم 
�

مال� رساک�زی  ی�ا  � ڈ�ایت 
�

� ںیم  رھگ  زین  ےتجیھب۔  ےس  ب�ااقدعیگ  � �وہفیظ  اماہہن  ےئل  ےک  �اء 
ش
�و�ز� �ڈ�ا�ز،  �زہتش  �ڈرگی  اھبوجن�،  نہب،  �اےنپ  اصح�ب  ڈ�ارٹک 

�
� اطمقب 

رک�و�اںیئ۔ ریمعت  یھب  ب�ڈ  اسم� ی�ا�ڈہ  ز�
�

� ےس   ۱00 �ا�و�ز  �ا 
ت
اج� ہن  اہھت  اخیل  ےس  رھگ  س�الئ  وکیئ  �ڈےتی۔  ڈ�ز�اہن 

�
�

�
� �ا�و�ز   

ت
�ارخ�ااج� یھب  ےس  ی�ب  � حب �اینپ  عال�وہ  ےک 

پہلی  �  ،
�

پ�ااتسک� � سٹسج  فیچ  س�اقب   ، اصح�ب امجیل  ریہظ  �اون�ز  وقبل  ہک  یھت  �اامتع�ڈ  بل  اق� �ا�و�ز  پُ�زششک  � دق�ز  �اس  تیصخش  اھت۔  �وعیس  �اابح�ب  ہقلحٔ  	

دن�ا�ز�ڈ‘‘۔ �ڈرگی   ِ
ت

�ڈ�و�� ’’وچمہام   ہک  رکاتیل  �اابنتس�  ہی  اس�این  �� ہب   
ت

دب�ول� یک  رظیف  �اٰیلع  �ا�و�ز  ل�و� 
�

� ےک  ا�پ  �� �ا�و�ز  �ا 
ت
�

�
ب� � ہصح  اک  �اابح�ب  ہقلح  مالاقیت  ںیم  یہ   

ت
مالاق�

�و 
ئ

اٹم�  
ت

ب� رغ� �ا�و�ز  �زےہ  رئیچنیم  زی 
�

�ازع�ا� ےک  نشیمک  �اانککم  ی�ا�ڈہ KPK ںیم  ز�
�

� ےس  رشعہ  یک  �ا� ےھت۔  �زےتھک  اقمم  اخ�  یھب  ںیم   
ت

�ڈم�
�

� امسیج  	
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فیچ   
�

�ا�  
�

رٹیپ� یکPrevention of Blindness Association  ، NGOےک  �ا� �ڈںی۔  وک   
ت

�ک�وم� ز 
�

اجت�و�ی� لمع  بِل  اق� �ا�و�ز  ؤمرث  وقعمل،  یئک  ےئل  ےک  رپ�ورگ�ام 

وہےئ۔  ضیفتسم  ولگ  الدعت�ا�ڈ  ےس  اک�ووش�  یک  ا�پ  �� �ا�و�ز  �زاہ  یھب  ےس  اتپسہل  �ز�ااھجن   
�

ایف� قلعت  اک  رط�  �اِیس  �زےہ۔ 

بْقٰی  یَ� �وَ�  ٍ ِ
�

فَ�ا� عَلَ�یْھٰ�ا   ْ
�

مَ� ُکّلُ  ےہ  یعطق  �ا�و�ز  ل 
�
�ا� یھب  مکح  ہی  اک  دیجم   

�
ا� ق�ز�� رگم  ےہ۔  زیخ  ینعم  �ا�و�ز  ومرث  ِم‘‘ 

َ ل
�العْ�ا  ُ

ت
مَ�ْو� ِِم 

ل
ٰ�ا �الع  ُ

ت
’’مَ�ْو� ہک   

ت
اہک�و� ہی  �ا 

�
یق�ی� � 	

�وَ�الْ�اِکْ�زَ�اِم۔  باََلِل  ڈُ�وْ�الْ�
�

� بَِک  �زَ� ْہٗ  �وَ�ب

 
�

�ا� ہک  �ڈے  وتقیف  وک  ��ب  مہ  �ا�و�ز  ف�زامےئ  اطع  اقمم  �اٰیلع  ںیم  �ارفل�ڈ�وس   
ت

�
�

� حب �ڈے۔  ہگج  ںیم   
ت

�زحم� وج�ا�زِ  �اینپ  وک  رموحم  اعتیلٰ  �اہلل  ہک  ےہ  �ڈُاع  	

ںیم-:  
ظ

�اافل� ےک  �اابقلؒ  عالہم   
ت

رفغم� �ڈاعےئ  ےئل  ےک  اصح�ب  ڈ�ارٹک 
�
� رکںی۔   

ت
�ڈم�

�
� رتہب  یک  اعمرشہ  �و  کلم  رک  لچ  رپ  دقم  شقنِ  ےک 

ریت�ا وہ  ز�ا� 
�

ف�ز�و� رمدق  رحس   ِ
�

�اوی�ا� لثمِ 

ریت�ا وہ   
�

اتسبش� اخیک  ہی  ومعم�ز  ےس  ون�ز 

رکے �ااشفین  منبش  رپ  دحل  ریتی   
�

اامس� ��

رکے ابہگنین  یک  رھگ  �اس  ون�زہتس  زبسہ 

)250( ہحفص  �ڈ�ز�ا۔  گ 
�
ب�ا� �

ےہ-:  اجاتکس  اہک  یہی  رپ   
ت

ف�زق� یک  اصح�ب  ڈ�ارٹک 
�
� 	

وپوھچ ےس  �و� 
ئ

اوسن� �� ریمے  تقیقح  یک  �ز�و�  ریمی 

ےہ ںیہن   
�

رتامج� ریم�ا  م 
بّس �

ت
�

یسلجم  ریم�ا 

رکشہی۔ تہب  تہب 

زیئ،
�

�
�
اکسم� ون�ز  دمحم 

�
پ�ااتسک� �،

ت
دع�ال� رشیع  سٹسج،�وافیق  فیچ 
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ارلحی ارلنمح  اہلل  مسب 

اصبح، جج  وین  ی �پ ر 
ئ ف

سی اصبح،  اونر  دمحم  د  سی ڈارٹک  سٹسج  انجب  آمب  زعت 

اپاتسکن دعاتل،  رشیع  وافیق  اصبح،   
ف ی ش

� ا�ی  ف  سحی اخدم  سٹسج  انجب  آمب  زعت  رتحمم 

اپاتسکن دعاتل،  رشیع  وافیق  ر،  ررٹسجا ڑہلی،  ی�وم  دبعالق� انجب 

اپاتسکن رنجل  ااٹرین  ڈیٹپ  رہمابن،  اق  ی
ت ش

ا� رتحمم 

، ف ش
ا�ی ویس  ا�ی ابر  وکرٹ  اہیئ  آابد  االسم  دصر،  اصبح،  ف  ی اش�ہ ب  ی

ش
� رتحمم 

رضحات و  ف  ی
ت

وخا� وموجد  می  ب  رقت�ی اس  ور  ا اابحب  واےل  رےنھک  قلعت  ےس  ا  د�ی
�

می  ، ف المزمی ےک  دعاتل  رشیع  وافیق 

یکم! عل� االسلم 

ےس  وں  ر�ی دا ذہم  یبصنم  اینپ  دن  سج  رپ  ی 
ت

� یک  المزتم  دمِت  المزم  وکیئ  اک  اتس  ر�ی اطمقب  ےک  ف  ی
ف

وقا� رموہج  ور  ا دوتسر  یکلم  	
مجح،  بصنم  وج  وہکن  کی ےہ  ن  را

ف
ی� الم� وم  �ی دن  �ی  زند�ی  رے  می رگم  ےہ۔  اجات  ا  کی ی�ر  ب� ع�

ت
� ےس  ارئٹنم 

� ر�ی االطصاحً  وک  رفاتغ  اس  ےہ  وہات  دکبسوش 
ودحہٗ  رب  اےنپ  ور  ا اعمرشہ  ی�ر،  م�

ف
� رظف،  اےنپ  م،  وعا صخش  رباامجن  رپ  بصنم  اس  ےہ  وہات  ڑبا  انتج  ےس  احلظ  ےک  اقمم  ور  ا  

ت
ی

ش
حی ار،  ی

ت ف
ا�

ی 
ف

یع� � وتسن  را  ی
ت

� اک  اتس  ر�ی ااصنف  ذر�ی  ور  ا ےہ  ری  دا ذہم  دوتسری  و   
ف

ی
ئ

آ� یک  اتس  ر�ی رفایمہ  یک  ااصنف  ےہ۔  راتہ  وجادبہ  اسےنم  ےک  الرش�ی 
ف  ی

ئ
آ� ور  ا ن  فرا می ےک   

ت
یع� رش� ااصنف  �ی  وت  وہ  د  آزا ےس  د  ی

ت
� یک  دن  ور  ا رات  ور  ا اب  ی

ت
د� رپ  ر 

ف
ی� ہل� د� وفری،  اتسس،  لہس،  افشف،  ااصنف،  ےہ۔  دعلی 

ارتے۔ وپرا  رپ  وسکیٹ  یک 

اجاچن  ور  ا ا  لی اجزئہ  اک  اعمالمت  ےک  رہ  دا ا اس  رپ  اےن  ی �پ ابال  وحمہل  ےک  ااصنف  ور  ا اھبنسال  یلہ  بل� � بصنم  �ی  بج  می   2019 یئم  ےن  می  	
ےک  وسد  ی 

ف
یع� � راب  یہ  اسھت  ےھت،  رامستع  ز�ی ےس  رشعے  ےک   1980 وج  دقمامت  راوتلا  ز�ی  

ف ر�ی د�ی وًال  ا ےئگ۔  اپےئ  بلط  وتہج  وفری  اعمالمت  دنچ  وت 
گ 

ف
یک� رب� ؤڈن  رگا یک  سج  امعرت،  یک  دعاتل  می  اشپور  اً  ی

ف
اث� ےھت۔  وہےئ  اڈن  ر�ی ےس  چنب  یل��  پ� ا�  

ت
یع� رش� ےک  ٰیمظع  دعاتل  می   2002 وج  دقمامت 

ی 
ت ت

� یک  ارات  ی
ت ف

ا� ےئل  ےک  وصحل  ےک   
ت

ی� افشف� می  اومر  امیل  و  ااظتنیم  ےک  رے  دا ا اثاثلً  اھت۔  ا  اپ�ی وہ  ہن  آاغز  اک  اکم  رگم  یھت،  وہیئ  می     2008
رموبیط۔ یک  العوقں  دورااتفدہ  ور  ا

ےک  ال  ی
ف

� درہچ  کلف  و  ال   ی
ف

� درہچ  نم  رگم  اھت  ن  وجا �اً 
ف
یق�ی� � ذجہب  اک  رکےن  لح  ور  ا ک  درا ا اک  اسملئ  ور  ا الکشمت  اعمالمت،  ابال  ذموکرہ  	

وہیئ۔  وپری  المزتم  دمت  یک  جج  اعمل  وادح  یہ  ن  دورا ےک  یلات  عط�
ت

� امیہ  ہہس  یک  رگام  ےس  وجن   15 رےہ۔  اناسمدع  احالت  ےس  یہ  ادتبا  ق  دصما
ےئگ۔  رفام  رتلح  ہ  و می  ے 

ف
م�ہ�ی� ےک  ونربم  وت  وہیئ  ایت 

ف ی
ت

� دوابرہ  می  ربمتس  باً  رقت�ی ور  ا اگل  وتق  ھچک  می  ی 
ت

� یک  اکروایئ  یک  اضےطب  می  ایت 
ف ی

ت
� دوابرہ 

آاغز  اک  اکم  اباقدعہ  می  دور  اسہل  ف  ی
ت

� امہرے  ےس  وحاےل  اس  اھت۔  رپ  رعوج  اےنپ   19 وکوڈ  ہکبج  وہیئ  می     2020 یئم  ایت 
ف ی

ت
� یک  جج  اعمل  دورسے 

وہا۔ رشوع  ےس     2020 اتسگ   15 باً  رقت�ی

ڈارٹک  العہم  وفغمر  وادل  اےنپ  رامنہیئ  ےن  می  ےئل  ےک  انبےن  نکمم  وک  وصحل  ےک  ف  ادہا ابال  ذموکرہ  ابوفص  ےک  دمت  یل  قل� اب  ی
ت

د� 	
یک۔  احلص  ےس  اوصولں  رکدہ  ی�ف  ع�

ت
م� ےئل  ےک  ایب’’  اکمی رشاطئ  ‘‘اکنت،  ابب  ےک  رفامشئ  اتکب  وظنمم  یک  ولبؒچ  ی 

ف
ی� ع�

وہ ان  ا�ی وہ،  دصق  ور  ا لمع  ہم  ی� پ� �
لمع،  وہ  	 وہ	 ان 

ت
ا�ی وہ،  ی 

ظ ف ت
� وہ،  االقتسل  وہ،  زعم 

وہ ن  را حی یھب  االفوطن  می  اکم  اےنپ  ورہن  	 اکنت 	 �ی  ی  �ہ دامئ  رشموط  ےئل  ےک  ایب  اکمی

یھب  وقم  ہک  �ی  ُطرّہ  رپ  اس  ےھت۔  اڈنڈ  ر�ی ےس  ٰیمظع  دعاتل  وج  ےھت  دقمامت  ےک  رابء  بلط  وتہج  ادہ  ز�ی ےس  بس  می  دقمامت  ن  ا 	
اہلل  اھت۔  می  گنج  احتل  ےس  ملسو هيلع هللا ىلص  روسل  ور  ا اہلل  اظنم  اعمیش  یکلم  ہک  �ی  ابت  ڑبی  ےس  بس  ور  ا ری  ی

ت
� یھت۔  اسحس  تہب  می  اعمےلم  اس 

ا۔ رفام�ی رسرخو  دصےق  ےک  ملسو هيلع هللا ىلص  یبن  اےنپ  می  اعمےلم  اس  ےن  اپک 

احلم  اک   
ت ی ا�ہ اں  �ی ےئل  ےک   

ت ش
عمی ور  ا تّلِم،اعمرشہ  و  ف  د�ی وج  دقمہم  ہ  و ہک  ا  کی ڑھکا  ل  وسا �ی  ےن  وطاتل  ز  البوجا ےک  دقمامت  راب  	

ف  ی
ف

وقا� ررشیع  ی
ف

� راجئ  ور  ا انذف  می  کلم  ضحم  وردصقم  ا دماع  اک  یق  ل�
ف

�
ت
�

یک  سج  ےہ  رامستع  ز�ی می  رے  دا ا ا�ی  ا�ی  ےس  رشعوں  دو  ور  ا ےہ 

اپاتسکن دعاتل،  رشیع  وافیق  سٹسج،   
ف

ی �پ اکسمزنیئ،  ونر  دمحم  سٹسج  انجب  آمب  زعت 
  14-05-2022 ومرہخ  ااقعند  اک  رسن 

ف
ر�ی وکرٹ  لف  می  ز  ازعا ےک   
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اس  وطاتل  ز  البوجا ور  ا رومعمیل  ی
ف

� �ی  ا  کی ہک  �ی  دومئ  ور  ا ےہ  ہن  اب  ی
ت

د� ز  وجا وقعمل  و  انمبس  یھب  وکیئ  ےئل  ےک  ر  ی
ف

اتح یسک   
ی

ا� ےہ۔  اخہمت  اک 
یل۔  سک   

ت
ّم� �ہ رمکِ  ےن  زجج  در  ربا رے  می ور  ا می  رظن   

ش
ی �پ ےک  احالت  ن  ا ریہ۔  رک  ی  ہ

ف
� تبث  وت  اشنن  وسالی  رپ  ز  وجا ےک  ووجد  ےک  دعاتل 

رابء  ء  راوتلا ز�ی ےس  رشعوں  دو  وک   
ف ی

اتر�  27 یک  اابملرک  راضمن  دقوس  ودن  دخا ل 
ف

بفٖ� � ور  ا آیئ  ےل  رگن  لسلسم  دہج  اسھت،  ےک   
ت ی

ف
� رُپولخص 

وہا۔   ی�ب  ص�
ف

� انسان  ی 
ف

� اک  دقمامت 

ےہ ابت  یک  ی�ب  ص�
ف

� ڑبے  �ی  	 ی	
ف

� ی  �ہ ےک  رکم  ڑبے  �ی 

ےن:۔ ویل  یسک  ےک  اعتٰیل  اہلل  ےہ  ا  رفام�ی  
ی

حص ابلکل 

دنشخبہ ے  دخا دشخب  اتہن  	 	
ت ی

ف
� ابزو  زبور  اعسدت  ف  ا�ی 	

یک  لبق  ےس     2020 ےس  وحاےل  ےک  دقمامت  ری  وفدجا ہکبج  ی  ہ
ف

� ء  راوتلا ز�ی ونسٹ  زوخد  ا ور  ا �ف 
ش

ی� �
�
پ� �  

ت
یع� رش� وکیئ  یک  لبق  ےس   2013 	

ےہ:۔ وں  �ی ھچک  اپ  رب�ی  رصتخم  اک  سج  ی  ہ
ف

� رامستع  ز�ی ی  ا�پ ری  وفدجا وکیئ  الخف  ےک  زسا 

 539 کت    2022 یئم   14 ور  ا وہےئ  دارئ  دالخ/  دقمامت  ےئن   408 ور  ا یھت   171 د  دعتا یک  دقمامت  رامستع  ز�ی می   2019 یئم   15 	
رطح  اس  ی  �ہ ربمنز  ف  رت�ی مک  ےس  احلظ  ےک  د  دعتا می   

ف ی
اتر� یک  دعاتل  اس  وج  ی  �ہ بلط  یہ  صف�

ت
� دقمامت   60 وتق  اس  ور  ا وہا  یہ  فص�

ت
� اک  دقمامت 

ےہ۔ ااضہف  اک  ابب  ےئن  می   
ف ی

اتر� یک  دعاتل  �ی 

مہ  ا۔  وہاپ�ی ہن  رشوع  اکم  اک  ر  ی
ت

� رگم  یئگ  گل  وت  یتخت  ور  ا وہیئ  صتخم  ف  زمی می     2008 اھت۔  اک  ر  ی
ت

� یک  دعاتل  می  اشپور  ہلئسم  دورسا  	
ا۔  کی احلص  یھب  دہف  �ی  وک   2022 یئم    11 دبوتل   یک  رگناین  لسلسم  وہا۔  آاغز  اک  اکم  می     2020 ور  ا ےئگ  رکاےئل  در 

� ف
ی

�
� دی،  وتہج  وپری  ےن 

ااظتنیم  ےس  زجج  در  ربا اتہک  ی 
ئ

گ انبیئ  اں  ی
�

مکی فلتخم  رکوارک  اعتمرف  ہفسلف  اک  اکر  ی 
ت ت

� می  رہ  دا ا ربسکع  ےک  ات  روا�ی اسہقب  ہک  �ی  ہلئسم  را  ی
ت

�
اجےئ۔ ا  انب�ی  

ف
ی

ت
ی

� وک   
ت

ی� افشف� ور  ا وصحل  ےک  اتنجئ  رتہب  ذر�ی  ےک  اشمورت  می  اعمالمت 

افےلص  ادہ  ز�ی یھب  ےس  ر 
� ولکمی ر  زہا ےس  وکہٹئ  رتتب  ًالثم  العےق  دورااتفدہ  ےک  کلم  اھت۔  اک  رکےن  رموبط  وک  العوقں  دورااتفدہ  ہلئسم  وچاھت  	

ےک  ااصنف  وفری  ور  ا اتسس  لہس،  رصمف،  اک  روےپ  روں  زہا ور  ا افہلص  اک  ر 
� ولکمی روں 

� ف سی اخرط  یک  داخل  ا ےک  دقمےم  ا�ی  ضحم  ےہ،  واعق  رپ 
اجنپب  ی 

ف
یع� � العوقں  دورااتفدہ  ےک  وصوبں  اچروں  رکےک  رتمی  می  روزل  ےئل  ےک  اس  اھت،  ابرہ  ےس  چنہپ  یک  ولوگں  اعم  ور  ا انمیف  یکس�ر  � ےک  وصتر 

دقمامت  وک  ولوگں  اتہک  ا۔  گی ا  ال�ی می  لمع  ام  ی
ت

� اک  رباچن  ررٹسجی  رتتب  می  ولباتسچن  ور  ا وسات  می  روتخپوخناہ  ب ی
ف

� رھکس،  می  دنسھ  اتلمن،  می 
وہ۔ اب  ی

ت
د� رپ  ر 

ف
ی� ہل� د� وہستل  ےئل  ےک  داخل  ا ےک 

اس  ور  ا وہں۔  رگدااتن  وخدااستحیب  ےس  احلظ  رظیف  ہکلب  اسحب  وم  �ی ن،  فرا می وم  �ی وک  ارئٹنم 
� ر�ی می  ہک  ا  کی رعض  ےن  می  رطح  سج  	

ور  ا یعس  لمکم  یک  اھبنےن  ےس  اجن  و  دل  ےھت،  ےتکس  اھبن  ری  دا ذہم  وج  ہک  ریہ  �ی  وکشش  ادقملور  وہں۔یتح  الات  اجب  رکش  اک  اعتٰیل  اہلل  ےس  وحاےل 
د  دعتا یک  دقمامت  رامستع  ز�ی لک  ہک  وہا  ا  ا�ی رمہبت  یلہپ  اتاحل  ےس  ام  ی

ت
� ےک  دعاتل  ور  ا ی 

ئ
وہ� اثتب  وسددنم  ور  ا ابرآور  ی 

ش
اکو� �اً 

ت
ب� ی� �

ت
�

ف
� یک۔  وکشش 

لضفبِ  رگم  ےہ،  ریتہ  اجنگشئ  یک  رتہبی   
ش ی �ہ می  اکم  رہ  ہک  ی  ہ

ف
� کش  وکیئ  می  اس  ےہ۔  ز  ازعا ےئل  رے  می وج  ےہ  یئگ  رہ  )اسھٹ(   60 رصف 

ا  کی ی  ہ
ف

� ہ  و ےھت  رکےتکس  ھچک  وج  ہک  ی  ہ
ف

� یم�این  �
ش

پ� � وکیئ  ےئل  اس  ا۔  کی اکم  ےس  دیپسچل  ور  ا وتہج  اجاشفنین،  دنتیہ،  رامنہیئ  لمکم  ےن  مہ  دقوس  ودن  دخا
اک  وکاتیہ  داہتسن   

ِ
ک می  رتہبی  یک  د  ارفا واہتسب  ےس  رہ  دا ا ور  ا رہ  دا ا ا  �ی ریہ  اناکیم  وکیئ  می  وصحل  ےک  ف  ادہا دخاوخناہتس  ہک  ےہ  این 

ش رپ�ی ہن  ور  ا
وہں۔ راہ  وہ  رتصخ  ےس  یلہ  بل� � بصنمِ  اس  ےس  بلق   ِ

ت ی
ف

امط� ڑبی  می  ےئل  اس  وہا،  رمبکت 

یسٰی  ع� افزئ  اقیض  انجب  آمب  زعت  جج  وین  ی �پ ر 
ئ ف

سی ال،  دنب�ی اطع  رمع  انجب  آمب  زعت  اپاتسکن  سٹسج   
ف

ی �پ اخص  وطبر  می  رپ  رمہلح  اس  	
وج  ےھجم  رک  رفام  اامتہم  اک  رہظاےن  رپ  ارئٹنم 

� ر�ی ری  می ےن  اوہنں  ہک  وہں  رکات  دا  ا رکش�ی  اک  اصابحن  جج  زعمز  امتم  دورسے  ےک  ٰیمظع  وردعاتلِ  ا
روہاگن۔ ونممن  ور  ا وکشمر  دامئ  می  ےئل  ےک  سج  ےہ  رسام�ی  ڑبا  ےس  بس  اک  زدنیگ  ری  می ہ  و یشخب  تقفش  و  رشف  ور  ا تبحم  و  ر  ی

ت
وت� وزعت،  ز  ازعا

وکرٹ  اہیئ  آابد  االسم  دصر،   ، ف ی اش�ہ ب  ی
ش

� رنجل،   � دووکی
�

ا�ی  
ف ش ی

د�
�

ا�ی رہمابن،  اق  ی
ت ش

ا� انجب  زجج،  در  ربا اکر  راقفء  اےنپ  می  می  آرخ  	
ور  ا اٹسف  رپلنس  اےنپ  اصبح،  ارلنمح  یع  مط� ڈارٹک  دوازئر 

�
ا�ی ر 

ئ ف
سی اصبح،  در  حی دن�ی  سٹسج   

ف
ی �پ وٹ  ررٹی  سی اصبح،  ر  ررٹسجا  ، ف ش

ا�ی ویس  ا�ی ابر 
اشخب۔ روقن  وک  ن  وا د�ی ور  ا یک  رشتک  رپ  ومعق  اخص  اس  ےن  وہنجں  وہں  رکات  دا  ا رکش�ی  اک  اابحب  ور  ا ااکلہر  امتم  ر  د�ی

ابد۔ اپدنئہ  اپاتسکن 
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گنج روزانہم 
2019 ونجری   16 ومرہخ 

دعاتل رشیع  وافیق   : ےہ  رفق  ڑبا  می   
ت ش

عمی اظنم  االسیم  اور  مٹسس  راجئ  می  کلم 
وسدی  ےن  دعاتل  رشیع  وافیق  وز(  ی

ف
� )ابصح  آابد  االسم   

ےک  امستع  یک  دقمامت  دارئ  ےئل  ےک  اخےمت  ےک  اظنم 
ور  ا اظنم  رموہج  می  کلم  ہک  ےہ  دی  ف  ش

آزبرو�ی ن  دورا
ہک  ےہ  �ی  ےہ  رفق  ڑبا  تہب  می   

ت ش
عمی اظنم  االسیم 

می  اظنم  االسیم  ہکبج  ےہ  ی 
�

� رپ  انمعف  می  اظنم  وموجدہ 
اخمتفل  یک  اظنم  وموجدہ  ےہ۔  وہات  اعدئ  ی 

�
� رپ  رمق  الص 

اتہک  رک�ی   
ش

ی �پ رک  انب  اظنم  لمکم  ا�ی  ےلہپ  واےل  رکےن 
اانککم  االسکم  وافق  ےکس۔  ڑباھ  آےگ  وک  اعمےلم  دعاتل 
دعاتل  ےہ۔  اظنم  ا  کی �ی  ہک  اتبےئ  می  ابرے  ےک  مٹسس 
وکی  ےک   

ف
ی �ب  � ی

�
س ور  ا رنجل  ااٹرین  رپ  امستع  آدنئہ  ےن 

ےہ  اہک  وہےئ  رکےت   
ت دہا�ی یک  وہےن   

ش
ی �پ وصرت  رہ  وک 

ےک   
ف

ی �ب وت  وہےئ  ہن   
ش

ی �پ وکی  ےک   
ف

ی �ب  � ی
�

س ارگ  ہک 
یک  انسحل  مجن   

ف ی ش
� سٹسج   

ف
ی �پ اگ۔  اجےئ  ا  کی بلط  وک  رسرباہ 

اک  امستع  یک  کی  ےن  پ 
ف ی ب

� دعایتل  رینک  اپچن  می  رسربایہ 
دعم  یک  راہج  ارکم  املسن  وکی  ےک   

ف
ی �ب  � ی

�
س وت  ا  کی آاغز 

اہک  وہےئ  رکےت  اک  ربیمہ  ااہظر  ےن  سٹسج   
ف

ی �پ رپ   
ش

ی �پ
داللئ  ےک  ن  ا وہکن  کی اھت  اچےئہ  وہان  وموجد  اں  ہ �ی ی  ہ

ف
ا� ہک 

اہک  ےن  سٹسج   
ف

ی �پ اھت۔  اجان  ا  ڑباھ�ی آےگ  وک  دقمےم  ےس 
 

ف ف آرڈ�ی  
ت

یع� رش� 1988ءمی  رپ  مکح  ےک  وکرٹ  رپس�ی  ہک 

ےک  اقونن  اس  ا۔  گی وہ  متخ  1989ءوک  اوتکرب   15 وج  اھت  ا  گی ا  ال�ی
می  امہ  دو  ےن  ف  ش

مکی اس  ۔  اھت  ا  گی ا  انب�ی ف  ش
مکی ا�ی  تحت 

انبےن  االسیم  وک  ف  ی
ئ

آ� ےن  اس  می  سج  یھت  ا 
ف د�ی روپرٹ 

اہک  ےن  سٹسج   
ف

ی �پ ۔  ی
ت

� ا 
ف د�ی افسراشت  ےس  وحاےل  ےک 

اتس  ر�ی ےلہپ  ےہ؟  رکان  ا  کی ہک  ریہ  آ  ی  ہ
ف

� ھجمس  ی  ہ
� ہک 

ااٹرین   
ف ش ی

د�
�

ا�ی رپ  ومعق  اس  ےہ۔  ا  کی اظنم  االسیم  ہک  اتبےئ 
ےس  حطس  یک  رظناثین  کی  �ی  ہک  ا  اانپ�ی ومفق  ےن  رنجل 
دوابرہ  ےئل  اس  ےہ  ا  آ�ی می  دعاتل  رشیع  رک  وہ  اڈن  ر�ی
ےک  دروخاوتسں  ن  ا ےلہپ  اگ۔  ڑپے  �ا 

ف
یکھ� د� وک  روں 

ف ی حپ امتم 
ر  د�ی دعب  ےک  اس  ی 

ئ
اج� ےنس  داللئ  رپ  وہےن  امستع  اقلب 

ہک  اہک  ےن  سٹسج   
ف

ی �پ اجےئ۔  ا  ڑباھ�ی آےگ  وک  کی  رپ  اقنط 
اظنم  ےک  اممکل  ن  ا ہک  ےہ  اھکل  می  مکح  ےک  وکرٹ  رپس�ی 
ےہ۔  راہ  لچ  اظنم  ر  ی

ف
�ب ےک  وسد  اہجں  اجےئ  ا  د�ی یھب  وک 

دی  روپرٹ  وکیئ  ارگ  ےن  ف  ش
مکی یحطس  اٰیلع  ےک   

ف
ی �ب  � ی

�
س

ےن   
ف

ی �ب  � ی
�

س ارگ  ور  ا اجےئ  الیئ  اسےنم  یھب  ہ  و وت  ےہ 
ا  کی  

ت ش
عمی اظنم  االسیم  ہک  اجےئ  ا  اتب�ی وت  ےہ  ا  کی اکم  وکیئ 

ا  کی امہرا  ۔  ی �ہ رےہ  آےت  اظنم  ےس  تہب  می  ا  ی
ف

د� ےہ۔ 
مکح  ےک  وکرٹ  رپس�ی  ریہ۔  آ  ی  ہ

ف
� ھجمس  یک  اس  ےہ  اظنم 

ا  انب�ی ف  ش
مکی یحطس  اٰیلع  می   

ف
ی �ب  � ی

�
س ہک  ےہ  ر  رحت�ی می 

می  روپرٹ  یک  رفظاقحل  راہج  ےہ  ا  کی ا  کی ےن  ف  ش
مکی اس  ا  گی

ےہ؟  ا  گی ا  کی کت  اب  رپ  ن  ا ی 
ت

� یئگ  دی  ات  دہا�ی یس  تہب 
 

ت ش
عمی اظنم  االسیم  ی  ہ

� وافق  ہک  اہک  ےن  سٹسج   
ف

ی �پ
ر 

ف
ی

�
ورس ی

ف
و� �ی فلتخم  ےن  مہ  ےہ؟  ا  کی ہک  اتبےئ  می  ابرے  ےک 

ےس  سج  ےہ  یل  راےئ  ےس  اکسرلز  ور  ا اچرلسنز  واسئ  ےک 
ڑبا  می  اظنم  االسیم  ور  ا وموجدہ  امہرے  ہک  ےہ  الچ  ہتپ 
االسیم  ہکبج  ےہ  ی 

�
� رپ  انمعف  می  اظنم  رموہج  ےہ۔  رفق 

ےہ۔  رفق  ڑبا  تہب  �ی  ےہ۔  ی 
�

� رپ  رمق  الص  می  اظنم 
لمکم  ا�ی  ی�ف  اخملف� ےک  اظنم  اس  ےہ۔  انذف  اظنم  لمکم  ا�ی 
 

ف
ی �پ ۔  کسی ڑباھ  آےگ  وک  دقمےم  مہ  اتہک  د�ی  رک  انب  اظنم 

ی  ہ
ف

� ھچک  ےس  وحاےل  ےک  ف  ی
ئ

آ� مہ  ہک  اھت  انہک  اک  سٹسج 
ےتلچ  اعمالمت  �ی  می  دعاتل  ہک  اہک  ےن  اوہنں  ےتکس۔  رک 
وت  ےہ  یتگل  ایھچ  ر 

ف ی حپ وکیئ  ارگ  وک  داونں  اقونن  اتمہ  ےگ  ی  ر�ہ
امستع  یک  کی  ۔  لی انب  اقونن  ور  ا ی 

ئ
ال� می  ایلبمس  اےس 

اقحل،  رساج  �ر 
� �ی�

ف
� س�ی اپاتسکن  االسیم  امجتع  ر  امی ن  دورا ےک 

العہم  یم،  ہ� اربا� ر  ی
ف

رپو� رامنہ  رمزکی  ےک  االسیم  امجتع 
ےک  االسیم  ی 

ظ ف ت
� این،  گی دنکسر  وکی  ےک  وقنی  اسدج 

 
ت مسی ابعیس  اونر  اکسرل  ف  رعمو ونسرتا،  د  رف�ی الغم  وکی 

ےھت۔ والکءوموجد  ور  املعءا ر  د�ی

وتق وناےئ  روزانہم 
16 ونجری 2019 ومرہخ 
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ر�ی پ ا�ی روزانہم 
2019 امرچ   10 ومرہخ 

وز ی
ف

�  92 روزانہم 
2019 رفوری   20 ومرہخ 
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وز ی
ف

�  92 روزانہم 
2019 ارپ�ی   9 ومرہخ 

 20 ےن  دعاتل  رشیع  وافیق 
ی  ا�پ یک  دقمہم  رپاےن  اسل 

دی رک  اخرج  رپ   
ف

لی واسپ 
Mar	13,	2019

ےن  وکرٹ  رشیع  وافیق  وصخیص(  اگنر  الوہر)واقعئ 
یک   

ف
لی واسپ  ی  ا�پ یک  دقمہم  رپاےن  اسل   20

وبقمل  ومحمد  سٹسج  ےہ۔  دی  رک  اخرج  رپ  اد  ی
ف

�ب
یک۔  امستع  ےن  چنب  دورینک  می  رسربایہ  یک  ابوجہ 
می  دعاتل  ف  ش

آرپ�ی یج  آیئ  ڈی  ور  ا و  ا یپ  یس  یس 
ا  کی ااہظر  اک  ربیمہ  تخس  ےن  دعاتل  وہےئ۔   

ش
ی �پ

درآدم  لمع  رپ  مکح  دعایتل  ہک  د�ی  ارسک  ر�ی ور  ا
اجےئ۔  ا  د�ی رک  لطعم  وک  آپ  ہن  وں  کی رپ  رکےن  ہن 
امگن  اعمیف  ےس  دعاتل  ےن  لہ 

ت
وتسک� و  ا پ  ی

ا� ا�ی 
درج  دقمہم  اک  اوغا  ےک  ےن  الضف  ےک  لہ 

ت
وتسک� یل۔ 

ےک  وہےن  زلمربمی  امتم  ےک  دقمہم  اھت۔  راھک  رکا 
یھت۔ ریھک  رک  دارئ  ی  ا�پ ےن  الضف  دعب 

وتق وناےئ  روزانہم 
13 امرچ 2019 ومرہخ 

ء  اوتلا ر  ز�ی می  دعاتل  رشیع 
وہرک  مک  د  دعتا یک  دقمامت 

یئگ رہ   307
Mar	26,	2019

دعاتل  رشیع  وافیق  روپررٹ(  وصخیص   ( آابد  االسم 
307رہ  وہرک  مک  د  دعتا یک  دقمامت  ء  راوتلا ز�ی می 
ےئگ  ےئک  اجری  ےس  اجبن  یک  دعاتل  رشیع  یئگ۔ 
4ےئن  رصف  می  امرچ  اطمقب  وامشرےک  ادعا اتزہ 
می  امہ  وپرے  ہکبج  ےہ  وہا  ادنراج  اک  دقمامت 
وک  وتق  وناےئ  ۔  ی  �ہ ےئگ  اٹمنےئ  20دقمامت 
دعاتل  رشیع  اطمقب  ےک  رات 

ف
داتسو�ی اب  ی

ت
د�

ہکبج  ر 
ف

�
ف

�
ش

ی� �
�
پ� �  

ت
یع� 117رش� ری،  190وفدجا می 

 ، ی
ت

14دروخاس یک  رظناثین  ی�،  یل� پ� ا� ری  118وفدجا
رظتنم  یک  اجےن  ےئک  وظنمر   

ئ
کی امستع 

ا�ی  ےس  وحاےل  ےک  لتق   ، ی
ت

13دروخاس ی �ہ
ی 

ت
دروخاس ،41رفتمق  ونسٹ  وخد  ز  ا ا�ی  رسن، 

ف
ر�ی

۔ ی �ہ ء  اوتلا  ر  ز�ی ونسٹ  ےک  ووجہ  دوااہظر  ور  ا

وتق وناےئ  روزانہم 
26 امرچ 2019 ومرہخ 

وتق وناےئ  روزانہم 
2019 امرچ   26 ومرہخ 
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گنج روزانہم 
2019 ارپ�ی   23 ومرہخ 

وز ی
ف

�  92 روزانہم 
2019 ارپ�ی   14 ومرہخ 

ر�ی پ ا�ی روزانہم 
2019 ارپ�ی   19 ومرہخ 
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گنج روزانہم 
2019 یئم   08 ومرہخ 

وز ی
ف

�  92 روزانہم 
2019 یئم   15 ومرہخ 

وز ی
ف

�  92 روزانہم 
2019 یئم   16 ومرہخ 

گنج روزانہم 
2019 یئم   16 ومرہخ 

وز ی
ف

�  92 روزانہم 
2019 یئم   16 ومرہخ 
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گنج روزانہم 
2019 یئم   16 ومرہخ 

 
ف

ی �پ ےئن  ےک  دعاتل  رشیع 
ےن  زیئ  اکسمن  ونر  سٹسج 

ا لی ااھٹ  فلح 
May	16,	2019

دعاتل  رشیع  یق  روپررٹ(واف  آابد)وصخیص  االسم   
ےن  زیئ  اکسمن  ونر  دمحم  سٹسج   

ف
ی �پ ےئن  ےک 

اقمم  ےہ۔اقمئ  ا  ااھٹلی فلح  اک  دہعے  اےنپ 
ن  ا ےن  ادمح  ر  زلگا سٹسج  اپاتسکن  سٹسج   

ف
ی �پ

ری  ربدا فلح  ب  ،رقت�ی ا  لی فلح  اک  دہعے  ےن 
رپس�ی  می  سج  وہیئ  دقعنم  می  وکرٹ  رپس�ی 
ےک  وججں  ےک  دعاتل  رشیع  وافیق  ور  ا وکرٹ 
رشتک  ےن  ن  ارسفا ےک  دعاتل  ور  ا والک  ہ  العو
ولباتسچن  اکسمزنیئ  ونر  دمحم  سٹسج   

ف
ی �پ ےئن  یک 

ربمتس  �ی  ی  �ہ ےکچ  رہ  سٹسج   
ف

ی �پ ےک  ورٹ  ی
ئ

اہ�
وہےن  دا  ی �پ می  ن  اخرا علض  ےک  ولباتسچن  وک   1956
2014وک  26دربمس  ےن  دمحم  ونر  سٹسج  واےل 
رپ  وطر  ہک  سٹسج   

ف
ی �پ ےک  ورٹ  ی

ئ
اہ� ولباتسچن 

افزئ  رپ  بصنم  2018کت  ربمتس  �ی  ور  ا ا  ااھٹ�ی فلح 
دمحم  سٹسج  ےن  ف  ش

مکی  
ش وجڈ�ی وک  22ارپ�ی  رےہ 

دعاتل  رشیع  سٹسج   
ف

ی �پ وطبر  یک  اکسمزنیئ  ونر 
یھت۔ دی  وظنمری  یک  ایت 

ف ی
ت

�

وتق وناےئ  روزانہم 
16 یئم 2019 ومرہخ 

می  دعاتل  رشیع  وافیق 
د  دعتا یک  دقمامت  ء  راوتلا ز�ی

183وہیئگ
Jun	25,	2019

رشیع  وافیق  ےس(  لِگ  )امظع  آابد  االسم   
رک  ڑبھ  د  دعتا یک  دقمامت  ء  راوتلا ز�ی می  دعاتل 
یئم  ہ  ام  ذگہتش  ےن  دعاتل  رشیع   ، 183وہیئگ 
وک  یئم  �ی  ۔  ی �ہ اٹمنےئ  دقمامت  ارہ  گی رصف  می 
وپرے  ہکبج  171یھت  د  دعتا یک  دقمامت  ء  راوتلا  ز�ی
وہا  ادنراج  اک  دقمامت  23ےئن  ن  دورا ےک  ے 

ف
م�ہ�ی�

نج  194وہیئگ  د  دعتا یک  دقمامت  لک  رطح  اس 
روزانہم  ےئگ۔   

ئ
د�ی اٹمن  دقمامت  ارہ  گی ےس  می 

اطمقب  ےک  رات 
ف

داتسو�ی اب  ی
ت

د� وک  وتق  وناےئ 
یھب  ا�ی  وتق  اس  می  دعاتل  رشیع  وافیق 
ل 

ف
43رکم� ےہ۔  ی  ہ

ف
� ء  اوتلا  ر  ز�ی ونسٹ  زوخد  ا

یک  رظناثین  می دقمامت  ری  وفدجا  ، ی�  یل� پ� ا�
ا�ی  ےس  وحاےل  ےک  ،لتق  ی

ت
06دروخاس

ےک   
ت

یع� رش� ور  ا ی 
ت

دروخاس رسن،21رفتمق 
ف

ر�ی
۔ ی �ہ اوتلا  ر  ز�ی دقمامت   112 ےس  وحاےل 

وتق وناےئ  روزانہم 
25 وجن 2019 ومرہخ 
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تق
ےئ و

ونا
ہم 

زان
رو

20
19

تسگ 
2 ا

8
ہخ 

ومر
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فیوز �
ف  شی ی
�

ہم ا
زان

رو
20

19
تسگ 

2 ا
9

ہخ 
ومر
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اکسمزنیئ ونر  دمحم  ےھت:سٹسج  ااسنن  ی 
ظ

اور ع اعمل  ڑبے  اخن  دمحم  دفا  سٹسج 
اقمئ  می  دعاتل  رشیع  روپررٹ(وافیق  وصخیص   ( آابد  االسم   
 

ت
زعت�ی رپ  ااقتنل  ےک  اخن  دمحم  دفا  ڈارٹک  سٹسج   

ف
ی �پ اقمم 

دمحم  سٹسج   
ف

ی �پ ےک  وکرٹ   
ت

یع� رش� درل 
�

ی
ف

وہا،� رسن 
ف

ر�ی
رسن 

ف
ر�ی  

ت
زعت�ی واےل  وہےن  می  رسربایہ  یک  اکسمزنیئ  ونر 

امجیل،رشیع  ی�ر  � �ہ
ظ

� اونر  وکرٹ  رپس�ی  سٹسج   
ف

ی �پ اسقب  می 
وچدہری  سٹسج  اصابحن  سٹسج   

ف
ی �پ اسقب  دو  ےک  دعاتل 

ارسفان  دعایتل   ، اخن  ادمح  اض  ر�ی ورسٹسج  ا وفس  �ی ااجعز 
رشتک  ےن  ارفاد  ےک  اخدنان  ےک  اخن  دمحم  دفا  ڈارٹک  ور  ا
وافیق  سٹسج   

ف
ی �پ وہےئ  رکےت  اطخب  ےس  ب  رقت�ی ۔  یک 

سٹسج  ہک  اہک  ےن  اکسمزنیئ  ونر  دمحم  سٹسج  دعاتل  رشیع 
ومت  یک  اعمل  ا�ی  ور  ا ےھت  اعمل  ڑبے  تہب  اخن  دمحم  دفا 
روں  زہا  ›' رعش  ےن  اوہنں  ےہ،  وہیت  ومت  یک  اعمل  وپرے 
لکشم  ڑبی  ےہ،‹‹‹‹  رویت  ہپ  ونری  ےب  اینپ  رنسگ  اسل 
ہک  اہک  وہےئ  ڑپےتھ  دا  ی �پ ور  دہ  د�ی می  نمچ  ےہ  وہات  ےس 
وطبر  ری  می ےھت   

ت
ی� ص�

ف
�

ش
� اسنلمر  ااہتنیئ  جج  افلض  رموحم 

ل 
�
ب�ی� � �ی

ڈ ہفحت  الہپ  ےن  اوہنں  دعب  ےک  رقتری  سٹسج   
ف

ی �پ
اک  ان  ی 

ئ
د� یھب  احتفئ  ر  د�ی دعب  ےک  اس  ا  د�ی ی�د  ب� م� رقآن 

ار 
ف ی سی ےس  وحاےل  ےک  ااسنین  وقحق  می  بج  ہک  اھت  انہک 

یھت  رکان  ر  رقت�ی وج  واہں  وت  اھت  اجراہ  ی 
ف

رباط�  
ئ

کی رشتک  می 
ر  ز�ی می  ی 

ف
رباط� ور  ا یک  دمد  ڑبی  می  رکےن  ار  ی

ت
� وک  اس 

 
ف

ی �پ ا۔  د�ی ی�د  ب� م� رقآن  رتممج  لی  ےک   
�

ی �ب رے  می ی 
ت

�

اھت  راہ  وہ  متخ  رعہص  اک  رقتری  یک  ان  اہکہک  ےن  سٹسج 
یل  رک  ذعمرت  ےس  رےنہ  افزئ  رپ  بصنم  د  زم�ی ےن  اوہنں 
ف  لی ےھت  اقلب  ااہتنیئ  وج  الےئ  ر 

ف
و�ی یس  یک  وردعتمدولوگں  ا

یک  ان  ےئل  اھتاس  ی  ہ
ف

� ابتمدل  وکیئ  اک  اخن  دمحم  دفا  سٹسج 
ااٹرین  ڈیٹپ  رپ  ومعق  اس  ۔  یئگ  یک  رقتری  جج  اعمل  وطبر  دوابرہ 
دمحم  دفا  سٹسج  وہےئ  رکےت  اطخب  ےن  ادمح  اق  ی

ت ش
ا� رنجل 

مہ  ہ  و آج  اہکہک  ور  ا ا  کی  
ش

ی �پ ی�ف  ���
ت
�

رخاج  وک  دخامت  یک  اخن 
سٹسج  دعاتل  رشیع  سٹسج   

ف
ی �پ اسقب   ، ی �ہ ی  ہ

ف
� می 

انہک  رپ�ی  ومعق  درخلاش  اس  اھتہک  اکانہک  وفس  �ی ااجعز  وچدہری 
ےھت   

ت
ی� ص�

ف
�

ش
� آور  دق  ا�ی  اخن  دمحم  ڈارٹکدفا  ہک  ی  �ہ اچےتہ 

ےس  دعاتل  ےھت۔اس  فلتخم  یکس�ر  � ےس  املع   
ت

روا�ی امہرے  ہج 
ذرک  اک  دعاتل  رشیع  یھب  ی  کہ اھت،  رہتش  وط�ی  اکتہب  ان 
اض  ر�ی سٹسج   

ف
ی �پ اسقب  ےہ۔  وہیت  رضور  ابت  یک  ان  وہات 

ےک  بس  مہ  زدنیگ  یک  اصبح  ڈارٹک  ہک  اہک  ےن  اخن  ادمح 
ی  ہ

ف
� اننکمم  انلم  جج  اعمل  ا  ی �ب ےہ،ان  زدنیگ  ی�د  قل�

ت
� اقلب  لی 

یک  امجیل  ی�ر  � �ہ
ظ

� اونر  سٹسج   
ف

ی �پ ےہ۔اسقب  رضور  لکشم  وت 
 ، ی

ئ
وہگ دہ  آدب�ی دوران  ےک  اطخب  اہجں  ارشف  سٹسج  یہ  ہل� ا�

رقآن  ی�ر  ف��
ت

� یئگ  یھکل  یک  اخن  دمحم  دفا  ڈارٹک  ہک  اھت  انہک  اک  ان 
امجیل  ی�ر  � �ہ

ظ
� اونر  سٹسج   

ف
ی �پ ےہ۔اسقب  ب  رق�ی ےک  ی 

ت
�

وہا  لبق  ٹنم  اپچن  ملع  اک  رسن 
ف

ر�ی وکرٹ  لف  اس  ہک  اہک  ےن 
انب،  قلعت  می   2010 ےس  اصبح  ڈارٹک  ا،  آ�ی الچ  اچنھک  می 

ور  ا  
ت

ی� بل� اق� یملع  ےہ  لکشم  انلم  می  زامےن  اس  ولگ  ا�ی 
الماقت  یملع  الماقت  ےس  ان  وت  اجےئ  ا  لی اجزئہ  اک  دخامت 
رے  ادا اس  ےن  اوہنں  اہکہک  ےن  امجیل  رہظ  اونر  یھت۔  وہیت 
یسک  می  دعاتل  رشیع  ےن  ریہ۔مہ  دختم  اسل   31 یک 
اپےئ  ےک  ان  ف  لی یک  یھب  وکشش  یک  رقتری  یک  جج  اعمل  ور  ا
وکیئ  ہک  اھت  انہک  اک  امجیل  ی�ر  � �ہ

ظ
� اونر  سٹسج  اکس،  لم  ی  ہ

ف
� اعمل  اک 

ےس  وافت  یک  رموحم  ی  ہ
ف

� ولعمم  وہیت  ی  ہ
ف

� ر  انزگ�ی  
ت

ی� ص�
ف

�
ش

�

اخدناونں  ان  ی  ہ
� ےئگ  وہ  رحموم  ےس  افکتل  اخدنان  ےنتک 

ومعق  اس  ۔  ی اچ�ہ رکان  ادا  ر  رکدا اانپ  ےئل  ےک  افکتل  یک 
وہےئ  رکےت  اطخب  ےن  رم�ی   

�
ی �ب یک  اخن  دمحم  دفا  رپڈارٹک 

دعاتل  ا۔رشیع  کی ااحہط  اک  وں  رسرگمی یک  زدنیگ  یک  وادل  اےنپ 
ےک  جج  افلض  ہک  اہک  ےن  راشخین  یلع  وشتک  سٹسج  ےک 
اچر  ہ  و ےہ  اننکمم  ومسان  می  اافلظ  وک  احملت  رے  زگا اسھت 
اقمم  اقمئ  دوابر  ور  ا جج  اعمل  وطبر  می  دعاتل  رشیع  رمہبت 
ےک  ان  رصف  ہن  ےس  وافت  یک  ان  رےہ،  سٹسج   

ف
ی �پ

ےک  دعاتل  وہ۔رشیع  اصقنن  اک  ربادری  اقونین  ہکلب  اخدنان 
اپاتسکن  دمحم  دفا  ڈارٹک  ہک  اہک  ےن  اشہ  ادمح  افروق  سٹسج  جج 
.اہلل  ی �ہ صخش  واےل  رےنہ  جج  کت  رعہص  ادہ  ز�ی ےس  بس  ےک 
ےس  ب  رقت�ی رفامےئ۔  اطع  ہگج  می  رتمح  ر  وجا اےنپ  ی  ہ

ف
ا�

داعےئ  ور  ا وخاین  رقآن   
ئ

کی وثاب  ال 
ش

ا�ی ےک  جج  رموحم  لبق 
یئگ۔ یک  یھب  رفغمت 

وتق وناےئ  روزانہم 
8 دربمس 2019 ومرہخ 

وافیق  سٹسج   
ف

ی �پ اقمم  اقمئ 
دفا  ڈارٹک  دعاتل  رشیع 

ےئگ رک  ااقتنل  دمحماخن 
Nov	30,	2019

ےک  دعاتل  رشیع  وافیق  وزروپررٹ(  ی
ف

آابد)� االسم   
دفا  ڈارٹک  العہم  سٹسج   

ف
ی �پ اقاقمئم  ور  ا جج  اعمل 

وک  ہعمج  ےئگ۔  رک  ااقتنل  ےس  ہٰی  ال� اضقےئ  دمحماخن 
اجری  ےس  اجبن  یک  دعاتل  رشیع  وافیق  ر  ررٹسجا
آج  انجزہ  امنز  یک  ن  ا ہک  ا  گی ا  اتب�ی می  ر 

ف ی ر�ی رپ�ی 
ربقاتسن  ون  الی پ  ی

ا� ےجب  ون  حبص  ہتفہ  ربوز  ونربم  ی 
ت

�
یگ۔ اجےئ  یک  دا  ا می 

گنج روزانہم 
30 ونربم 2019 ومرہخ 

وتق وناےئ  روزانہم 
2019 ربمتس   21 ومرہخ 

وز ی
ف

�  92 روزانہم 
2019 ربمتس   21 ومرہخ 
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ISLAMABAD: A three-judge 
bench, headed by FSC Chief 
Justice Noor Mohammad 
Meskenzai, observed that the 
tradition of giving away a minor 
girl to settle disputes was against 
the injunctions of Islam.
Taking up a petition filed by 
one Sakeena Bibi, the bench 
held that Ulema had developed 
a consensus that vani, or swara, 
was against the teachings of 
Islam.
Swara is a custom where 
girls, often minors, are given 
in marriage or servitude 
to an aggrieved family as 
compensation to end disputes, 
often murder. It is a form 
of arranged or forced child 
marriage and the result of 
punishment decided by a council 
of tribal elders called jirga.
The petitioner, a concerned 
citizen, challenged the custom 
of vani for many reasons. 
According to the petition, 
the tradition which is being 
practiced in jirgas and panchayat 
— the traditional fora for 
dispute resolution — usurps the 
fundamental rights of a woman 
or young girl.

It argued that jirga or panchayat 
misconstrued the concept ‘badl-
i-sulah’ — compensation to 
settle a dispute by offering a 
young girl to the aggrieved 
family. The petitioner requested 
the court to declare this custom 
as illegal.
Dr Mohammad Aslam Khaki, 
Jurist Consult at FSC, said 
vani violated at least four 
fundamental rights. According 
to him, since the girl is offered 
by the accused family, she in 
most of the cases is deprived 
of even basic facilities, hence 
subjected to discrimination.
Secondly, she is wedded to a man 
without her consent. Thirdly, 
she is not entitled to dower, and 
fourthly, she cannot file legal 
suit for khula — dissolution of 
marriage.
According to Dr Khaki, the 
legitimate way to settle a murder 
is payment of diyat or blood 
money, which is acceptable 
in Islam; however, traditional 
forums for dispute resolution 
consider vani or swara as 
legitimate way to settle dispute. 
But Ulema do not accept the 
practice as Islamic.

The Federal Shariat Court 
(FSC) has declared the custom 

of swara as un-Islamic.

26-10-2021 (DAWN)
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ISLAMABAD: The 
Federal Shariat Court 
Wednesday observed that 
transgender people are a 
reality and it is incumbent 
upon every individual to 
give them respect as they 
are the citizens of the 
country and have equal 
rights in the Constitution.
A three-member Federal 
Shariat bench headed by 
Justice Muhammad Noor 
Meskanzai heard petitions 
filed for examining the 
law for the protection of 
transgender people.
The court allowed the 
application of columnist 
Aurya Maqbool Jan, 
requesting for becoming a 
party to the instant matter 
besides issuing a notice to 
the attorney-general and 
adjourned the hearing until 
Nov 20. The court held that 
the case would be decided 
after hearing the parties 
as well as the attorney-
general and observed that 
the parties could file their 
respective replies in the 
matter.
The court held that the law 
pertaining to protection of 
transgender people will be 

examined in the light of 
Islam as well as Shariah 
principles as the court 
observed that the parties 
have different views. One 
view is that the law will 
promote homosexuality 
while the other says it 
has usurped the rights of 
transgender people, the 
bench observed. Aurya 
Maqbool Jan pleaded he 
wants to assist the bench 
and will cite laws of some 
98 countries, adding that 
this is a case related to 
basic human rights as well 
as public interest matter.
He told the bench that he 
was ready to come daily 
from Lahore to attend 
the proceedings in the 
instant matter. The court 
accepted his plea. During 
the hearing, one Ayesha 
Mughal, a representative 
of transgender community, 
requested the bench to hear 
her before deciding the 
matter. She said that she 
is a lecture and wants to 
assist the court. The Chief 
Justice of the Shariah 
Court observed that all 
the parties will be heard 
before deciding the matter.

Transgender people have 
equal rights, says FSC

28-10-2021 (The News)

29-10-2021 (Daily Jang)

29-10-2021 (Nawa-e-Waqt)
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Setting minimum age for 
marriage not against Islam: 

Federal Shariat Court
ISLAMABAD: The 
Fede¬ral Shariat Court 
(FSC) held on Thursday 
that setting the minimum 
age limit at 16 years for a 
girl’s marriage under the 
Child Marriage Restraint 
Act (CMRA) 1929 would 
help girls get at least a 
basic education.
The observation came 
while the FSC dismissed a 
petition and categorically 
declared that setting any 
minimum age limit for 
girls’ marriage by an 
Islamic state was not 
against Islam.
A three-judge FSC 
bench, headed by Chief 
Justice Mohammad Noor 
Meskan-zai, had taken 
up the petition moved 
by Farooq Omar Bhoja 
challenging Sections 4, 5, 
6 of the CMRA.
“After examining the 
petition, we are of the 
considerate view that the 
petition is misconceived, 
hence, it is dismissed 
in limine,” ruled the 
judgement authored 
by Justice Dr Syed 
Mohammad Anwer.
In the 10-page verdict, the 
FSC held that the sections 
in which the minimum 
age limit was prescribed 
by the act for both girls 
and boys for marriage was 
not un-Islamic.

The section 4 of the 
CMRA prescribes 
punishment for marrying 
a child to a simple 
imprisonment which may 
extend to six months 
and a fine of Rs50,000. 
Whereas Section 5 and 6 
explain the punishment 
for solemnising nikkah of 
a child and permitting or 
promoting child marriage.
The judgement explains 
that the importance 
of education is self-
explanatory and the need 
for education is equally 
important for everybody 
irrespective of gender. 
That is why Islam has 
made the acquisition of 
education mandatory 
for every Muslim as 
mentioned in a Hadith 
stating “Acquisition of 
knowledge is mandatory 
upon every Muslim”, the 
verdict says.
“The use of such language 
by the Holy Prophet 
(PBUH) accentuates the 
farziat of education in a 
Muslim society and for 
every Muslim in all and 
any circumstances. Hence 
education is one of the 
fundamental factors for 
personality development 
of every and any human 
person,” the verdict 
explains.
For a healthy marriage, 

it says, not only physical 
health and economic 
stability etc are necessary 
factors but mental 
health and intellectual 
development are also 
equally important, which 
are achievable through 
education.
Education is 
fundamental for women 
empowerment as it is 
the key for development 
of an individual and 
consequently for the 
future generation of any 
nation, it says. One of the 
purposes of marriage in 
Islam is protection and 
promotion of genealogy 
and generation of a 
person, the verdict 
observes, adding that this 
concept comes under the 
topic of Hifz-un-Nasal, 
which is one of the goals 
of Shariat according to 
the concept of Maqasid-
us-Shariah as narrated by 
Ibrahim Bin Musa Bin 
Mohammad Shatbi.
At a personal level, the 
judgment explains, for 
a girl or for anybody 
irrespective of gender, 
the factor of getting 
education comes under 
the concept of Hifz-ul-
Aql i.e. protection and 
promotion of intellect, 
also one of the basic goals 
of Shariat.

According to the teaching 
of Islam, giving best 
education to a girl child 
or a daughter is one of the 
best deeds a person can do 
and it guarantees Jannat.
Due to its importance, 
Imam Bukhari created 
an entire chapter of his 
famous Hadith book, 
Jamia Al-Bukhari Sharif, 
on the importance of 
education of girls almost 
in the beginning of his 
book, the judgment says.
There are many Islamic 
countries where such 
type of law exists 
wherein minimum age 
for marriage for male and 
female is fixed, like in 
Jordan, Malaysia, Egypt 
and Tunisia, etc, the 
verdict points out.
However, in those 
countries according to 
their laws if in a specific 
or special case there is an 
unavoidable circumstance 
or situation to solemnise 
a marriage before the age 
as set by the law then the 
family of that girl and boy 
must approach a specific 
authority appointed by 
the government to allow 
or disallowing such 
permission, it says.

29-10-2021 (DAWN)
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ISLAMABAD: The 
Federal Shariat Court 
(FSC) on Wednesday 
observed that it is the 
responsibility of the state 
to make legislation as per 
Shariah and questioned as 
to why the state is hesitant 
to do so.
The federal government, 
however, raised questions 
over the jurisdiction of 
the Federal Shariat Court 
for hearing the matter and 
contended that only the 
government is authorised 
to declare Riba illegal.
A three-member 
Federal Shariat Court 
bench headed by 
Justice Muhammad 
Noor Meskanzai heard 
petitions regarding the 
interest system. During 
the course of the hearing, 
the court asked about 
the work made so far on 
interest-free banking and 
sought details. The court 
observed that it had asked 
for the details of measures 
taken in this regard during 
the past 15 years.
Attorney General Khalid 

Javed submitted that the 
State Bank of Pakistan has 
not yet provided details in 
this regard but assured 
that soon the court will be 
provided the details. He 
raised questions over the 
jurisdiction of the Federal 
Shariat Court for dealing 
with the matter and 
contended that only the 
government is authorized 
to declare Riba illegal. 
He recalled that in 2001, 
the Federal Shariat Court 
had directed establishing 
an interest-free monetary 
system besides directing 
the parliament to make 
legislation in this regard. 
He submitted that the 
court cannot direct the 
parliament on legislation.
Chief Justice Noor 
Muhammad Meskanzai 
observed that it is upon 
the parliament to decide 
how to make legislation 
but it is a responsibility 
of the state to make laws 
as per Shariah. Justice Dr 
Syed Muhammad Anwar 
remarked as to why the 
government is hesitant to 

make legislation as per 
Shariah. The attorney 
general replied that it is a 
responsibility of the state 
to make legislation as per 
Shariah but at the moment 
the problem is about the 
procedure for fulfilling 
the responsibilities. He 
said he is not an expert 
of Fiqah but is arguing on 
law points.
Amicus curie Babar 
Awan submitted that the 
Shariat court can examine 
whether the law is as per 
Shariah or not, adding 
that the news pertaining 
to interest rate are 
running everyday on TV 
channels. He contended 
that no court other than 
the Shariat court could 
hear the instant matter. He 
said the Supreme Court 
in the 18th Constitutional 
Amendment case had 
referred the matter of 
the judicial commission 
to the parliament. He 
contended that the 
parliament is empowered 
to make legislation on the 
court observations but at 

the same time the Shariat 
court has no jurisdiction to 
set aside the laws enacted 
by the parliament. It can 
give its opinion only.
To this, the counsel 
representing the Jamaat-
e-Islami told the court that 
they could not understand 
as to whether the amicus 
curie is admitting the 
jurisdiction of this court 
or not. The chief justice 
observed that the court 
also did not understand 
it but maybe the situation 
will be cleared after 
hearing the arguments of 
all the counsel.
Meanwhile, petitioner 
Iqbal Hashmi submitted 
that it would be 
appropriate that the 
court may summon the 
governor of the State 
Bank of Pakistan. The 
chief justice said let the 
arguments of the counsel 
conclude, then it will be 
decided whom to summon 
and adjourned the hearing 
for today (Thursday) 
wherein Babar Awan will 
continue his arguments.

Interest-free banking: Why state 
hesitant to legislate, asks FSC

18-11-2021 (Nawa-e-Waqt)



Federal Shariat Court of Pakistan

Page No. 142

03-12-2021 (Daily Express)

02-12-2021 (Nawa-e-Waqt)



Federal Shariat Court of Pakistan

Page No. 143

Daily Express 29.04.2022 

 

 

” ر�ی پ روزانہم	“ا�ی
2022	 ومرہخ	29	ارپ�ی



Federal Shariat Court of Pakistan

Page No. 144

 
ت

یع� رش� (وافیق  ف سحی وعسمد  روپرٹ:،راان  آابد)  االسم 
 

ت
د�ی ر  رقا انمیف  ےک   

ت
یع� رش� وک  وسد  ےن  دعاتل 

ک�اری 
ف
ب�ی� � اپک  ےس  وسد  ادنر  ےک  ہک5اسل  ےہ  وہےئاہک 

 ، اکسمزنیئ  ونر  دمحم  سٹسج   
ف

ی ،�پ اجےئ  ا  کی اقمئ  اظنم 
ا�ی  ف  سحی اخدم  سٹسج  ور  ا اونر  دمحم  د  سی ڈارٹک  سٹسج 
ےک  رعمجات  ےن  پ 

ف ی ب
� رشیع  رینک  ف  ی

ت
� لمتشم  رپ   

ف ی ش
�

ےہ  ا  رکد�ی اجری  ی 
ف

� ا  گی ا  کی وفحمظ  وک  12ارپ�ی  روز 
ہصح  لمتشم  رپ  ااکحامت  اک  ی 

ف
� لمتشم  رپ  احفصت   320

رک  ڑپھ  می  دعاتل  ےن  اونراشہ  دمحم  د  ڈارٹکسی سٹسج 
الخف  ےک   

ت ش
عمی اظنم  وسدی  راجئ  می  ،کلم  ا  انس�ی

رکےت  اجری  ی 
ف

� دعب  20اسل  رپ  دروخاوتسں  رشیع 
ےک   

ف
ی �ب  � ی

�
س ہک  ےہ  ا  رد�ی رقا ےن  دعاتل  وہےئ 

االسیم   
ف ف

ی �ب د  ی
ف

�  30 اطمقب  ےک  الپن  بک  � �ی
�

ی� رٹس�
اپک  ےس  وسد  ور  ا االسیم  ےہ،  یکچ  وہ  لقتنم  رپ  اظنم 
وک  وکحتم  ےہ،  اکیف  وتق  اک  اسل  اپچن   

ئ
کی اظنم  اکنبری 

امتم  ےس  کلم  2027کت  31دربمس  ےہ  اجیت  یک   
ت دہا�ی

ےن  دعاتل  اجےئ،  ا  کی متخ  وک   
ت ش

عمی اظنم  رتوسدی 
وک  دلمعرآدم  رپ  ی 

ف
� اس  وکحتم  ہک  ا  کی ااہظر  اک  د  امی

)وسد( رابء  ہک  ےہ  ا  رد�ی رقا ےن  دعاتل   ، یگ  انبےئ   
ف

ی
ت

ی
�

اظنم  االسیم  ےہ،ہکبج  ہ 
ف

ی� رف�  
ف

ی
ئ

آ� ور  ا ذمیبہ  رکان  متخ  وک 
می  کلم  ےس  اس  ےہ،  اکر  یقہ  رط� لمع  اقلب   

ت ش
عمی

وک  وکحتم  ےن  دعاتل  یگ،  وہ  ی 
ت ت

� افصنمہن  یک  دوتل 
تحت  ےک  اظنم  اپک  ےس  وسد  رقےض  روین  ی �ب و  ادنرون 
اظنم  اپک  ےس  رابء  ہک  اہک  وہےئ  رکےت   

ت دہا�ی یک   
ف

لی
ہک  ےہ  یتھجمس  دعاتل  وہاگ،  دنم  افدئہ  ادہ  ز�ی  

ت ش
عمی

وتق  ھچک  می  رکےن  اپک  ےس  وسد  وک  اظنم  اعمیش 
ا  کی اپک  ےس  رابء  رپ  وطر  وفری  وک  ازٹ  پ ڈ�ی اتمہ  اگ،  ےگل 
رکات  اممتعن  یک  رابء   

ت ش
عمی اظنم  االسیم  ےہ،  اتکس  اج 

یک   
ت ش

عمی اظنم  االسیم  یہ  اھتم  روک  یک  رابء  ور  ا ےہ 
اممتعن  یک  رابء  می  روینش  یک  تنس  و  رقآن  ےہ،  اد  ی

ف
�ب

ی  �پ یس  ہک  اہک  ےن  دعاتل  رشیع  یق  ےہ،واف  یئگ  یک 
وں 

ف
ی �ب ےہ،  وخااہں  اک  اظنم  اکنبری  االسیم  یھب  ف  ی �پ  

ئ
کی

زرمہ  ےک  رابء  رکان  ووصل  ادہ  ز�ی ےس  رمق  یک  رقض  اک 
یک  اظنم  اس  ہک  ےہ  ااسحس  وک  ،دعاتل  ےہ  آات  می 
وکحتم  ہک  ےہ  وتعق   ، اگ  ےگل  وتق  ھچک  می  دبت�ی 
 

ش
ی �پ می   � ف اپرلی روپرٹ  اسالہن  یک  اخےمت  ےک  وسد 

کلم  ہک  ےہ  ری  دا ذہم   
ف

ی
ئ

آ� یک  وکحتم  �ی  یگ،  رکے 
ف  لی اھت  ے 

ئ
�ہ�ی� اچ وہاجان  ےلہپ  تہب  اخہمت  اک  رابء  اخہمت  ےس 

امتم  می  ی 
ف

� اےنپ  ےن  دعاتل   ، راہےہ  تسس  لمع  �ی 
ر  د�ی ور  ا املع   ، امجوتعں  ذمیبہ  ایس  سی  ، والک  ےک  ف  ی

ت
رف�ی

یک  یھب   
ف

رعت�ی یک  ن  ا رپ  وپاعموتن  رھب  یک  ف  ی
ف

اعمو�
ےہ،

اپک  ےس  وسد  می  اسل   5  ،
ت

یع� رش� الخِف  وسد 
دعاتل  

ت
یع� رش�  ، رک�ی اقمئ  اظنم  ک�اری 

ف
ب�ی� �

گنج روزانہم 
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�ا�و�ز  ےنب  وک  �ڈوتس�ز  ےک   
�

پ�ااتسک� � وہمج�زہی  �اسالیم 
اجےئ  وہ  دصی  فصن  ب�زس  � �ا�دنئہ  وہےئ  �ز�اجئ 
ز 

�
ونہ� ڈاھہچن 

�
� �و  اظنم  اعمیش  اینب�ڈی  اک  �اس  نکیل  یگ 

ہ�ز  ب�ا� � ےس   
�

رگ�ڈ�ا� یک  �ا� 
�
� اہ�  �ا�و�ز   

ش
ابمح� �و  ثحب 

ےس  وس�ڈ  اگنہ  ہطقن  زی 
�

رمک� اک  سج  ی�ا  پ�ا� � لکن  ںیہن 
 

ت
دع�ال� رشیع  �وافیق  ےہ۔  اظنم  اکنیب�زی  پ�اک  �

�ا�و�ز  زیئ 
�

�  
�

اکسم� دمحم  ون�ز   ،
�

اخ� �اون�ز  دمحم  سٹسج  ےک 
ےن  چنب  �زینک  نیت  لمتشم  رپ  نیسح  اخ�ڈم  سٹسج 
ےس  وس�ڈ  وک  اظنم  اعمیش  ےک  کلم  ز 

�
�ز�و� ےک   

ت
رعمج�ا�

�ڈ�زوخ�اوتس�  رک�ڈہ  �ز 
ئ
�ڈ�ا� ےس  وح�اےل  ےک  رکےن  پ�اک  �

ےک  رکےن  لمکم   
ت

امس�� یک  سیک  رپ�اےن  ۱9س�اہل  رپ 
�و�اےل  رکےن  اک�زی   

ت
وہسل� ےئلیک  )وس�ڈ(  ب�ا  �ز� دعب 

ق�ز�ا�ز  رشیع  ریغ  وک  وقش�  یک   
�

�ا�و�ز�ا� وق�انین  امتم 
ہک  ےہ  یک   

ت
ی� دہ�ا� وک   

ت
�ک�وم� �وافیق  وہےئ  �ڈےتی 

تحت  ےک  وق�انین  �اسالیم  �ڈنی  نیل  اک  ق�زوض�  امتم 
وک  اظنم  اعمیش  ک 

ت
�2027 �ڈربمس  �ا�و�ز  اجےئ  ایک 

وح�اہل  اک   
ت

ب�ا� � �اس  اہی�  اجےئ۔  ایک  پ�اک  � ےس  وس�ڈ 
رشیع  �وافیق  ۱990وک   

�
30وج� ہک  ےہ  رض�و�زی  �ڈانی 

قلعتم  ےس  اخےمت  ےک  اظنم  وس�ڈی  ںیم   
ت

دع�ال�
ڈ�ارٹک 

�
� ۱99۱ںیم  ںیم  �ز�وینش  یک   

ت
�ڈ�زوخ�ا�� رک�ڈہ  �ز 

ئ
�ڈ�ا�

اک   
ت

دع�ال� رشیع  ںیم  ب�ز�ایہ  رس� یک   
�

حمٰ�
�ارل زنتلی 

وس�ڈی  ےن  سج  اھت  ایگ  ی�ا  �ڈ� لیکشت  چنب  �زینک  نیت 
وک  ےلصیف  �اس  �امہ 

ت
� اھت  ی�ا  انس� ہلصیف  الف 

�
� ےک  اظنم 

ی�ا  �ڈ� رک  جنلیچ  ںیم   
�

وک�ز� رپسمی  ےن   
ت

�ک�وم� �وافیق 

وک   
ت

�ک�وم� وہےئ  �زےتھک  ب�زق�ز�ا�ز  � �اےس  ےن  سج  اھت 
اھت۔  ی�ا  �ڈ� مکح  اک  �ڈ�ز�ا�دمی  لمع  رپ  �اس  ک 

ت
�2000  

�
وج�

یھب  ےن   
ت

�ک�وم� یک  رشمف  ز 
�

رپ�و�ی� رنجل  ز�ا� 
�

دعب�ا�
�ز�وینش  یک  سج  یھت  یک  �الیپ  یک  �این 

ش
رظن� رپ  ےلصیف  �اس 

ہلصیف  اک   
ت

دع�ال� رشیع  2002وک   
�

24وج� ںیم 
دقمہم  ےئلیک  رشتحی  یک  ب�ا  �ز� �ا�و�ز  اھت  ایگ  ی�ا  �ڈ� رک  لطعم 
ےس   

ت
�وق� �اس  ایگ۔  ی�ا  وجھب�ا�ڈ�  

ت
دع�ال� رشیع  �و�اسپ 

 
�

اصابح� سٹسج  9فیچ  ےک   
ت

دع�ال� رشیع  ک 
ت
� �ا�ب 

20۱3ںیم  ںیہ۔  ےکچ  رک  وپ�زی   
ت

زم�
�

مال�  
ت

دم� �اینپ 
 

ت
رعمج�ا� �ا�و�ز�ا�ب  وہیئ  رش�وع  ب�ا�زہ  �ڈ�و� اک�ز�ز�و�ایئ  ہی 

ںیم  ہلصیف  ذتمرکہ  �و�اےل  اجےن  انسےئ  ز 
�

�ز�و� ےک 
تیمس  رنجل  �ا�زین 

�
�ا� ںیم  سیک  ہک  ےہ  ایگ  ی�ا  �ڈ� وح�اہل 

ےن  ��ب  �ا�و�ز  ےہ  یئگ  یل  �ز�اےئ  یک  ف�زنیقی  امتم 
�ز�اےئ  ںیم  قح  ےک  اظنم  اکنب�زی  پ�اک  � ےس  وس�ڈ 
انسےت  ہلصیف  ےن  �اون�ز  دمحم  دیس  سٹسج  ےہ۔  �ڈی 
رشیع  اخہمت  اک  وس�ڈ  ےس  اظنم  اعمیش  ہک  اہک  وہےئ 
)وس�ڈ(  ب�ا  �ز� ںیم  کلم  �ا�و�ز  ےہ  �ڈ�ا�زی  ڈہم 

�
� اقونین  �ا�و�ز 

اہک  ےن  ہ�و� 
�

�ا� اگ۔  وہ  �ا 
�
رک�  

ت
� وص�ز  ہ�ز  � اخہمت  اک 

ی�ا�ڈہ  ز�
�

� ےس  �زمق  یک   
�

ق�ز� ےس  �ب 
�

اج� یک  وکنب�  ہک 
�اسالیم  �ا�و�ز  ےہ  �ا�یت  ںیم  زرمے 

�
� ےک  ب�ا  �ز� �ووصیل 

ےک  �ااصحتسل  �ا�و�ز  پ�اک  � ےس  �زکس  اظنم  اکنب�زی 
 

ت
دع�ال� افلض  ںیم  �ز�وینش  یک  ےلصیف  ےہ۔  الف 

�
�

قلعتم  ےس  ےنیل  وس�ڈ  2022ےس   
�

وج� مکی  ےن 
�اس  وہےئ  �ڈےتی  ق�ز�ا�ز  رشیع  ریغ  وک  وقش�  امتم 

ہک  یک   
ت

ی� دہ�ا� یک  رکےن  �ڈ�ز�ا�دم  لمع  نع  �و  نم  رپ 
ظفل  اک   ‘‘

�
’’�ارٹن�� ےس  ںیم  وق�انین  امتم   

ت
�ک�وم�

�ا�و�ز  �اسالیم  ہک  ہی  ی�ڈ  ز�
�

م� ے  رک  ڈف 
�

�� رپ  وط�ز  وف�زی 
 

ت
�وق� اک  س�ال  پ�اچن  � ےئلیک  اظنم  اکنب�زی  پ�اک  � ےس  وس�ڈ 

اخےمت  ےک  وس�ڈ   
ت

�ک�وم� ہک  ےہ  وتعق  �ا�و�ز  ےہ  اکیف 
یگ۔  رکے  شیپ  ںیم  پ�ا�زٹنمیل  �  

�
�زوپ�ز� س�االہن  یک 

ریس  ںیم   
ت

دع�ال� رشیع  �ا�و�ز�وافیق   
�

وک�ز� رپسمی 
�ز�وینش  یک   

ت
�

�
س� �و   

�
ق�ز�ا�� دعب  ےک   

ت
امس�� احلص 

�اسالیم  ہک  ایگ  پ�ا  � ےط  رپہی  وط�ز  �اوصیل  ب�ب  ح ںیم 
�اس  �ا�و�ز  اگ  وہ  �اسالیم  اظنم  اعمیش  اک   

�
پ�ااتسک� � وہمج�زہی 

ںیہن  یھب  اجنگشئ  یک  ک�اےن 
� ل� ی�ڈ  ز�

�
م� �ا�ب  وک  اعمےلم 

�ڈ�ز�ا�دم  لمع  لمکم  رپ  ےلصیف  ہک  اگ  وہ  ،رض�و�زی  ےہ 
یطلغ  یک  رط�  ہ�ز  � �ادن�ز  ےک   

ت
دم� یئگ  �ڈی  ےئلیک 

لمع  اک  لیکشت  یک  اظنم  پ�اک  � ےس  ہبش  �و  کش  �ا�و�ز 
حطس  �ادن�ز�وین  اجےئ۔  یک  ہن  �اریخ 

ت
� ںیم  رکےن  رش�وع 

س�ا  رپتہب  �اس  ںیم  رعےص  ےک  20س�ال  زگہتش  رپ 
ک 

ت
� دح  زی 

�
ب� � ی�ا  � ھچک  کنب  وقیم  ےہ  اکچ  یھب  وہ  اکم 

زنشی 
�

وپ� یک  رکےن  �ااسی  ی�ا  � ںیہ  �زےہ  رک  یھب  لمع 
�وہ  وت  ےہ  �ڈاتی  �ڈاھکیئ  ہلئسم  وکیئ  �ارگ  ںیہ۔  ںیم 
دلج   

ت
�ک�وم� ہک  ےہ  �ادیم  ےہ۔  اک  ق�زوض�  ریغیکلم 

وہ  �و�احض  یگ۔  رکے  رشیپتف  رپ  اعمےلم  �اس  یہ 
دلمع�ز�ا�دم  رپ  ےلصیف  �اس  ےک   

ت
دع�ال� رشیع  �وافیق  ہک 

دیپ�ا  دیچیپایگ�  دق�ز  �ایس  یگ  وہ  �اریخ 
ت
� دق�ز  سج  ںیم 

یگ۔ وہ� 

اخہمت ںیم  س�ال   5 اک  اظنم  وس�ڈی 

گنج روزانہم 
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Govt to end interest-based 
banking by Dec 2027

FSC also says any interest 
in borrowings from domestic 
or foreign sources was Riba, 
clearly prohibited i Islam
By Nasir Iqbal

ISLAMABAD: The Federal Shariat 
Court (FSC) on Thursday asked the 
government to eliminate Riba (interest) 
from Pakistan by Dec 31, 2027 after 
declaring its prohibition in all forms 
and manifestations to be Islamic and 
in accordance with the holy Quran and 
Sunnah.

The court specified Dec 31, 2027 
as the date for the decision to take 
effect by way of complete elimination 
of Riba, adding the five years till then 
are reasonably enough to convert 
Pakistan’s economy into one that is 
equitable, asset-based, risk-sharing and 
interest-free.

Announced by a three-judge 
bench comprising FSC Chief Justice 
Muhammad Noor Meskanzai, Justice 
Dr Syed Muhammad Anwer and Justice 
Khadim Hussain M Shaikh, the 298-
page long overdue judgement also 
explained that any interest stipulated 
in the government borrowings acquired 
from domestic or foreign sources was 
Riba and clearly prohibited by the holy 
Quran and Sunnah.

The court directed the federal as 
well as the provincial governments 
to complete the necessary legislative 
amendments to the laws concerned 
and bring them into conformity with 
the injunctions of Islam by Dec 31, 
2027. It also ordered the government 
to adopt Shariah-compliant modes in 
future while borrowing from domestic 
or foreign sources.

FSC also says any interest in 
borrowings from domestic or foreign 
sources was Riba, clearly prohibited in 
Islam

It referred to what it called the 
constructive, encouraging and positive 
approach of the international financial 
institutions such as the International 

Monetary Fund, Asian Development 
Bank and the World Bank to utilise 
Shariah-compliant, Riba-free financing 
modes for being more productive and 
economically feasible.

The present review case was 
remanded by the Shariat Appellate 
Bench of the Supreme Court in 2002 for 
re-consideration of its earlier judgement 
after the FSC in 1992 held Riba as 
repugnant to Islam. Consequently, 
the FSC held 34 hearings in which it 
consulted petitioners, juris-consults, 
amicus curiae, economists, experts, 
scholars, chartered accountants, the 
attorney general for Pakistan and 
provincial advocate generals.

The judgement also cited certain 
submissions in which it was told that 
China was also willing to utilise the 
Islamic mode of financing for China-
Pakistan Economic Corridor projects, 
and observed that Pakistan was already 
utilising Riba-free Shariah-compliant 
modes of financing while dealing with 
the Islamic Development Bank and 
with some Islamic countries.

The verdict explained: “Charging 
any amount in any manner over the 
principal amount of a loan or debt is 
Riba, which is completely prohibited 
according to the holy Quran and Sunnah 
of the Holy Prophet (PBUH).”

Similarly, the interest from banks 
in all forms is Riba whether the loan 
is taken for commercial, productive or 
industrial purposes or even for personal 
or any change in the percentage at 
which the interest is charged on a loan, 
whether it is low or high and with any 
change in the method of calculating the 
amount of interest upon a loan whether 
it is calculated as simple interest or 
doubled or multiplied interest upon a 
loan is Riba.

The verdict further explained that 
any transaction of money for an amount 
of the same denomination and value, 
where the quantity on both sides is not 
equal either in a spot transaction or in a 
transaction based on deferred payment, 
is Riba. Similarly, a barter transaction 

between weighable or measurable 
commodities of the same kind, where 
the quantity on both sides is not equal 
or where the delivery from one side is 
deferred, is Riba. It remains prohibited 
absolutely irrespective of the name it is 
called.

The court held that all laws or 
provisions of laws, which were under 
challenge before the court and contained 
the word “interest” within the meaning 
of banking interest was Riba, hence 
prohibited, and any payment of extra 
amount in addition to due payment 
outstanding to delay, which was 
considered and calculated as interest 
over that amount also falls within the 
category of Riba. Hence, these are 
also prohibited being repugnant to the 
injunctions of Islam.

All the prevailing forms of interest 
either in banking or private transactions 
fell within the definition of Riba. 
Therefore, the government is directed 
to delete the word “interest” wherever 
it is used in different provisions of law, 
the judgement said.

The FSC also hoped that the 
federal government will comply 
with the mandatory constitutional 
requirement of Article 29(3) regarding 
the submission of an annual report 
before the National Assembly and 
the Senate on the observance and 
implementation of the Principles of 
Policy specifically as stated in Article 
38(f) of the Constitution, regarding 
complete elimination of Riba within the 
stipulated period.

The judgement said the speedy 
proliferation and exponential growth 
of interest-free banking not only in 
Pakistan, but in the entire Islamic 
world and even worldwide was a reality 
that has established that the interest-
free banking system was not only 
practicable, but feasible too.

Meanwhile, in his additional note, 
the FSC chief justice rejected the 
objections raised during the hearing 
that this court lacked jurisdiction.

29-04-2022 (DAWN)
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وس�ڈی  ےن  وکلسن  رشتعی   
�

پ�ااتسک� اگن�ز(� ہم  �ا 
�
ب�ا�ڈ)� ا� �� �اسالم 

دقمم  ریخ  اک  ےلصیف  ےک   
ت

دع�ال� رشیع  �وافیق  الف 
�
� ک�ی اظنم 

ںیم   
ت

وص�ز� یک  رکےن  ہن  ادم  دلمع�ز�� رپ  ےلصیف  وہےئ  رکےت 
اخےمت  ےک  اظنم  وس�ڈی  �ڈی،  �ڈے  �ڈیکمھ  یک  �ااجتح�ب  ریگ  کلم 
�ڈایجھ�  یھب  یک   

ت
امیلعت� �اسالیم  رک  �ااکٹ  زے 

�
�ز�و� ںیم  �ز�اہ  یک 

ی�ا  �اانپ� �ز�اہتس  اک   
ت

اغب�و� یھب  ےس   
�

پ�ااتسک� � انیئ  �� �ا�و�ز  ںیئگ  ز�ایئ 
�

�ا�
رک  �اذف 

�
� اطمقب  ےک  �ز�و�  یک  �اس  وک  ےلصیف  دع�ایتل   

ت
ایگ،�ک�وم�

�ااہظ�ز  اک   
ت

ایخال�  
�

�ا� رکے،  وپ�زی  �ڈ�ا�زی  ڈہم 
�

� اینیئ  �� �اینپ  ےک 
 

�
اخ� �ز�وسی  دمحم  یتفم  �ا 

�
ومال� �اریم  ےک  وکلسن  رشتعی   

�
پ�ااتسک� �

دبع�اویقلم  �ا 
�
�ارل�ادشی،ومال� ز�ادہ 

�
� �ا 

�
ومال� رکیسرٹی  رنجل  �اوییب، 

 
�

ایب� یک  �ا� �اےنپ  ےن  �ڈرگی  �ا�و�ز  دمحمی  دبع�ارلف  �ا 
�
ومال� اقحین، 

کلم  وک  ہعمج  ا�ب  �� رپ  ےلصیف  �ا�زیخی 
ت
� �اس  ےن  ہ�و� 

�
�ا� ایک،  ںیم 

ہک  ےہ  اہک  وہےئ  رکےت   
�

�اعال� اک  انمےن  رکشت  ویم  ںیم  رھب 
ویکہکن  رکںی  �ا�ڈ�ا  ون�الف  ےک  رکش�اےن  رپ  ےلصیف  �اس  وع�ام  پ�ااتسکین  �
وت  یئگ   

�
وھچ�  

�
اج� یک  وقم  �و  کلم  �اس  ےس  اظنم  وس�ڈی  �ارگ 

یک  �اس  �ا�و�ز  اگ  اجےئ  وہ  متخ  گ 
�
� حب  

�
�اعال� امہ�ز�ا  الف 

�
� ےک  �اہلل 

�ااصتق�ڈی  کلم  امہ�ز�ا  �ا�و�ز  اگ  وہ  ز�ول 
�

�
�
� اک  ب�زوتک�  � �ا�و�ز  �زوتمح�  اخ� 

ا�ب  �� ہلصیف  ہی  ہک  اہک  ےن  ہ�و� 
�

�ا� اگ،  رکے  ےط  زل 
�

انم� یک  رتیق 

رپ  �اس  ےس  دبیتمسق  نکیل  اھت  ایگ  ی�ا  �ڈ� یھب  لبق  س�ال   ۱9 ےس 
�زیہ  تگھب  وقم  وپ�زی  ا�ب  �� زہ 

�
ایمخ� اک  سج  وہ�ا  ںیہن  ادم  دلمع�ز��

ٹیٹس  ہک  ایک  اطمہبل  ےن  �زامنہ�  ےک  وکلسن  ،رشتعی  ےہ 
�ا�و�ز  اجےئ  ایک  اقمئ  کنیب  ٹیٹس  �اسالیم  یک  �ا� رط�  یک  کنیب 
رپ  �ڈنی  نیل  وس�ڈی  �ا�و�ز  رشیع  ریغ  ےک  رط�  ہ�ز  � ںیم  کلم 
ہن  �ڈنی  نیل  وس�ڈی  یھب  ےس  �ا�ڈ�ا�ز�و�  یکلم  ،ریغ  وہ  پ�ادنبی  �
اجےئ،  ی�ا  �ڈ�  

�
ف�ز�وع وک  اظنم  �ااصتق�ڈی  ےک  �اسالم  �ا�و�ز  اجےئ  ایک 

ز�اق، 
�

�ادبع�ارل�
�
ومال� �زامنہ�  ےک  وکلسن  رشتعی  �اانث  �ڈ�زںی 

�ارلنمح  لیمج  اق�زی  �ا 
�
�ڈ�زوخ�ایتس،ومال� �ا�زدیش�ادمح 

�
ومال�

ابعیس،رپ�ورسیف  اقمس  �ا 
�
ومال� اکریمشی،  �ادمح  ریبش  �ا 

�
�ارتخ،ومال�

دمحمی،  دبع�اظیفحل  �ا 
�
ومال� میلس،  دمحم  احظف  ڈ�ارٹک 

�
� �ادمح،  ی�ز  �

�
م� احظف 

ومحم�ڈ  �ادجم  �ا 
�
،ومال�

�
�اوع�ا� �ادمح  ،دیعس 

�
�زاضم�  

�
امثع� اق�زی  �ا 

�
ومال�

 
�

�زاضم� �ا 
�
،ومال� رمع   

�
اخ� رصن�ادلنی  ز�ا�ڈہ 

�
ب� اص�� �ا 

�
ومال� اعم�وہی، 

اطع  �ا 
�
ومال� ایط�ز،  رفعج  �ادلنی،یتفم  یحم  یلع  احظف  �ا 

�
ومال� عل�وی، 

ا�ز�اںیئ  �� �ارلنمح  فیس  ڈ�ارٹک 
�
� �ا 

�
�ڈ�ا�ڈ،ومال� �اہلل  ،اق�زی  عل�وی  �اہلل 

دقمم  ریخ  اک  ےلصیف  ےک   
ت

دع�ال� رشیع  �وافیق  یھب  ےن  �ڈرگی  �ا�و�ز 
ےہ۔ ایک 

�ا�و�ز   
�

�ڈ�ا� تشیعم  ایئ(رعم�وف  �� �انی  �انی  الوہ�ز)   
�اسالکم  اف  ��  

�
ویٹ� �ایٹسن  �زرسی�پ  �ازگیوٹکی  فیچ 

اہک  ےن  دصیقی  نسح  �ادہ 
ش

س ڈ�ارٹک 
�
� انفسن  �اڈنی  گ 

�
ک�

�
ب� �

نکمم  وت  اخہمت  اک  اظنم  وس�ڈی  ںیم   
�

پ�ااتسک� � ہک  ےہ 
ہقبط  ب�ا�ارث  � امہ�ز�ا  ہک  ےہ  ی�ا  ا� �� ںیم  �ڈےنھکی  نکیل  ےہ 
�ب 

�
اج� یک   

ت
دع�ال� رشیع  �وافیق  اچاتہ،  ںیہن  �ا 

�
رک� �ااسی 

ےئلیک  ادم  دلمع�ز�� رپ  سج  اھت  ی�ا  ا� �� ہلصیف  یھب  ےلہپ  ےس 
ںیم  س�ال   30 نکیل  اھت  ایگ  ی�ا  �ڈ�  

ت
�وق� اک  س�ال  ڈاھیئ 

�
�

یھب  ںیم  س�ال   5 �ا�ب  ایگ،  ایک  ںیہن  لمع  رپ  �اس 
�ال 

�
� ہک  ےہ  نکمم   ، ےہ  ا�زاہ  �� رظن  لکشم  �ا 

�
وہ� �ااسی 

 
ت

دع�ال� رشیع  اگ۔�وافیق  اجےئ  ایل  اکم  ےس  وٹمل 
ںیم  لمع  �ز�ڈ  �اےنپ  ےس  وح�اےل  ےک  ےلصیف  ےک 
اعم  ںیم  اکنب�زی  وس�ڈی  ریغ  ہک  اہک  ہ�و�ےن 

�
�ا�

زسٹ 
�

ڈاپی�
�
� �اےنپ  �اںیہن  ویکہکن  ےہ  افدئہ  اک  ولوگ� 

وع�ام  ںیم  اکنب�زی  وس�ڈی  ہکبج  اگ  ےلم  انمعف  �ااھچ  رپ 
�اف�ز�ا�ڈ  ب�ارث  � �ا�و�ز  ےہ  �ا 

ت
اج� ی�ا  �ڈ� عفن  ومعمیل  رپ  �زوقم  یک 

اہک  ےن  ہ�و� 
�

ںیہ۔�ا� انبےت  امل  رپ  زسٹ 
�

ڈاپی�
�
� �ایہن 

وت  اھت  ی�ا  ا� �� ےلہپ  ہلصیف  اک   
ت

دع�ال� رشیع  �وافیق  ب�ب  ح ہک 
ےھت  �ز�وےپ  ۱800�ا�ز�ب  ق�زےض  �ادن�ز�وین   

ت
�وق� �اس 

�ا�ب  ےئگ،  ےئک  ںیہن  لقتنم  ںیم  اظنم  وس�ڈی  ریغ  وج 
ےکچ  چنہپ  ک 

ت
� �ز�وےپ  �ا�ز�ب   600 ز�ا�ز 

�
ہ� �  20 ق�زےض  ہی 

 35  
ت

�وق� �اس  یھب   
�

ق�ز� ریب�وین  رط�  �ایس  ںیہ، 
اکچ  چنہپ  ک 

ت
� ڈ�ارل 

�
� �ا�ز�ب   ۱30 �ا�ب  وج  اھت  ڈ�ارل 

�
� �ا�ز�ب 

�انکمم 
�
� �ا 

�
رک� پ�اک  � ےس  وس�ڈ  وک  ق�زوض�   

�
�ا� ےہ۔ 

اظنم  وس�ڈی  ریغ  ولگ  اہ�  امہ�زے  نکیل  ےہ  ںیہن 
�زاہ  گل  لکشم  ےئل  �اس  اچےتہ،  ںیہن  �ا 

�
وہ� لقتنم  رپ 

پ�اک  � ےس  وس�ڈ  وک  ق�زوض�  ہک  اہک  ہ�و�ےن 
�

ےہ۔�ا�
ایئ  اچےیہ،�� وہین  تین  رصف  ںیہن  ہلئسم  وکیئ  �ا 

�
رک�

تیمس  کنب  رتایقیت  �اایشییئ  کنب،  �و�زڈل  �افی،  �امی 
وک  اظنم  امایلیت  �اسالیم  �ا�ڈ�ا�زے  امایلیت  اعیمل  امتم 
رکےن  ڈلی 

�
� اطمقب  ےک  �اس  �وہ  �ا�و�ز  ںیہ  رکےت  میلست 

رکےن   
ت

ب�ا� � ےس   
�

�ا� رصف  ںیہ،  ایت�ز  یھب  ےئلیک 
زلب  ز�زی 

ش
رٹ�ی� وکسک،  رط�  �ایس  ےہ،   

ت
رض�و�ز� یک 

وہایگ  رش�وع  �اامعتسل  اک  ازنشپ  �� وس�ڈی  ریغ  �ڈرگی  تیمس 

لکشم  وکیئ  �ا 
�
رک� پ�اک  � ےس  وس�ڈ  وک  ق�زوض�  ےہ، 

ڈاھیئ 
�
� ںیم  ےلصیف  زگہتش  ہک  اہک  ہ�و�ےن 

�
ںیہن۔�ا�

س�ال   30 �ا�ب  �امہ 
ت
� یھت۔  یئگ  �ڈی  تلہم  یک  س�ال 

ںیم  �اس  ہک  ےہ  �ااسی  اتگل  یھب  �ا�ب  ںیہ،  ےکچ  زگ�ز 
وت  وہ  تین  یک  رکےن  اکم  ےگ،�ارگ  �زںیہ  ےتیل  وتعیس 
اجاتکس  ایک  وس�ڈی  ریغ  وک  اظنم  وپ�زے  ںیم  س�ال   5
�ادن�ز  ےک  س�ال  یک  �ا� ےہ،  رعہص  اکیف  وت  س�ال  ےہ۔5 
امتم  ےہ،  اجاتکس  ایک  ادم  دلمع�ز�� رپ  ےلصیف  �اس  یھب 
ڈسٹک 

�
رپ�ا� ےک  گ 

�
س�

�
انف� �اسالکم  پ�اس  � ےک  وکنب� 

وہےئ  ےنب  ز 
�
�

�
�

ش
یس �زوگیل� ےک  کنب  ٹیٹس  ںیہ،  وموج�ڈ 

ںیم  رکےن  ٹفش  رپ  اظنم  وس�ڈی  ریغ  وک  اظنم  ںیہ، 
اسیکھت   

ت
وہسل� �ارگ  نکیل  اگ،  ےگل  ںیہن   

ت
�وق� ی�ا�ڈہ  ز�

�
�

ایک  رقم�ز   
�

�ا�زگ�
�
� اک  دصیف   25 س�االہن  وت  ےہ  �ا 

�
رک� یھب 

یھب  رھپ  ےگ،  وہاجںیئ  ٹفش  ںیم  س�ال   4 اجےئ، 
وپ�زی  یشیب   یمک  ںیم  سج  وہاگ،  س�ال  یک  �ا� ی�ڈ  ز�

�
م�

یگ۔ وہاجےئ 

اف
ف

کی اظنم  وسدی  اک  وکلسن   
ت

یع� رش�
دقمم ر  ی

ف
ح اک  ی 

ف
� ےک  دعاتل  رشیع  وافیق 

دصیقی نسح  �ادہ 
ش

س ڈ�ارٹک 
�
� دئہ:  اف  اک  ولوگ�  اعم  ںیم  اکنب�زی  وس�ڈی  ریغ 

وتق وناےئ  روزانہم 
29 ارپ�ی 2022 ومرہخ 

وتق وناےئ  روزانہم 
30 ارپ�ی 2022 ومرہخ 
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ت

دع�ال� رشیع  �وافیق  �زوپ�زرٹ(  )وصخیص  ب�ا�ڈ  �ا�� �اسالم 
الف 

�
� ےک  تشیعم  اظنم  وس�ڈی  دعب  20س�ال  ےن 

ےک  وس�ڈ  وہےئ  انسےت  ہلصیف  اک   
ت

دقمام� �ز 
ئ
�ڈ�ا�

�ا�و�ز  وق�انین  امتم  �و�اےل  رکےن  اک�زی   
ت

وہسل� ےئل 
 

ت
�ک�وم� �ا�و�ز  ےہ  ی�ا  �ڈ� �ڈے  ق�ز�ا�ز  ریغرشیع  وک  وقش� 
یک  س�ال  پ�اچن  � ےئلیک  اخےمت  لمکم  ےک  اظنم  وس�ڈی  وک  
رشیع  �وافیق  ےن  چنیب  �زینک  نیت  �ڈی۔  �ڈے  تلہم 
ایگ  ایک   

ظ
وفحم� وک  ۱2�ارپلی  ےس  رطف  یک   

ت
دع�ال�

ےلصیف  لمتشم   رپ   
ت

احفص� سیب  وس  نیت  ی�ا۔  �ڈ� انس  ہلصیف 
دمحم  دیس  ڈ�ارٹک 

�
� سٹسج  ہصح  لمتشم  رپ   

ت
�ااکحام� اک 

ی�ا  �ڈ� ق�ز�ا�ز  ےن   
ت

دع�ال� ی�ا۔  انس� رک  ڑپھ  ےن  �اہ  
ش

س �اون�ز 
ذمیبہ  رنجل،  �ا�زین 

�
�ا� ف�زنیقی،  امتم  ےک  دقمہم  ہک 

انس  رپ  وط�ز  یلیصفت  وک  رک�ام   
�

ایتفم� �ا�و�ز  املعء  ز، 
�

اکسرل�
�ڈ�و  ےس  �ب 

�
اج� یک   

�
وک�ز� رپسمی  دقمہم  ہی  ےہ۔  ایگ 

اک   
ت

دع�ال� اھت۔  ایگ  ی�ا  وجھب�ا� رکےک  ڈ 
�

�
�
�زامی� لبق  �ڈاہیئ 

اکنب�زی  لمع  بل  اق� گنکنیب  ف�زی   
�

�ارٹن�� ہک  اھت  انہک 
ےس  ومفق  �اس  ےک   

ت
�ک�وم� �وافیق   

ت
دع�ال� ہی  ےہ، 

ہی  ہک  اھت  اہک  ےن  �وافق  ںیم  سج  رکیت  ںیہن  �اافتق 
ی�ا  �ڈ� ق�ز�ا�ز  ےن   

ت
دع�ال� ےہ۔  ںیہن  اظنم  لمع  بل  اق�

وہ�زیہ  یھب  اکنیب�زی  پ�اک  � ےس  ب�ا  �ز� ںیم  کلم  ہک 
وس�ڈ  یھب   

�
اقون� اک   

�
پ�ااتسک� � �ا�ف  کنیب  ٹیٹس  ےہ۔ 

ےن   
ت

دع�ال� ےہ۔  �ڈاتی   
ت

ز�
�

�ااج� یک  اکنیب�زی  پ�اک  � ےس 
ف�زہضی  �ا�ینیئ  �ا�و�ز  ذمیبہ  �ا 

�
رک� متخ  وک  ب�ا  �ز� ہک  ی�ا  �ڈ� ق�ز�ا�ز 

اک�ز  رطہقی  لمع  بل  اق� تشیعم  اظنم  �اسالیم  �ا�و�ز  ےہ 
میسقت  افصنمہن  یک   

ت
�ڈ�ول� ںیم  کلم  ےس  �اس  ےہ۔ 

�ا 
ت
رک� مم�اتعن  یک  ب�ا  �ز� تشیعم  اظنم  �اسالیم  یگ۔   وہ 

تشیعم  اظنم  �اسالیم  یہ  اھتم  �ز�وک  یک  ب�ا  �ز� �ا�و�ز  ےہ 
یئگ  �ڈی   

ت
�ووجاہ� یلیصفت  یک  ےلصیف  �اس  ےہ۔  اینب�ڈ  یک 

مم�اتعن  یک  ب�ا  �ز� ںیم  �ز�وینش  یک   
ت

�
�

س� �و   
�

ق�ز�ا�� ںیہ۔ 
�زاہ  لچ  تحت  ےک  ب�ا  �ز� اظنم  اک  کلم  ےہ۔  یئگ  یک 
طلغ  ںیم   

ت
وص�ز� ہ�ز  � رپ  وط�ز  لمکم  ب�ا  �ز� نکیل  ےہ۔ 

ریب�وین  �و   
�

�ادن�ز�و� وک   
ت

�ک�وم� ےن   
ت

دع�ال� ےہ۔ 
 

ت
ی� دہ�ا� یک  ےنیل  تحت  ےک  اظنم  پ�اک  � ےس  وس�ڈ   

�
ق�ز�

ی�ا�ڈہ  ز�
�

� اظنم  پ�اک  � ےس  ب�ا  �ز� ہک  ےہ  اہک  وہےئ  رکےت 
اک  �ز�ادہ�ا�زی  �ااصتق�ڈی  نیچ  پ�اک  � وہاگ۔  دنم  افدئہ 
کیپ  یس  ہک  ےہ  اہک  ےن   

ت
دع�ال� وہےئ  �ڈےتی  وح�اہل 

ےہ۔  وخ�ااہ�  اک  اظنم  اکنب�زی  �اسالیم  یھب  نیچ  ےئلیک 
ی�ا�ڈہ  ز�

�
� ےس  �زمق  یک   

�
ق�ز� اک  وکنیب�  ہک  اہک  ںیم  ےلصیف 

امہ�زی  ےہ۔  �ا 
ت
�ا�� ںیم  زرمے 

�
� ےک  ب�ا  �ز� �ا 

�
رک� �ووصل 

وص�زںیت  امتم  وموج�ڈہ  یک  ب�ا  �ز� ہک  ےہ  �ز�اےئ  ہقفتم 
اجیت  یک   

ت
ی� دہ�ا� وک   

ت
�ک�وم� ےئل  �اس  ںیہ۔  ونممع 

ظفل  اک   
�

�ارٹن�� یھب  اہج�  ںیم  وق�انین  یکلم  ہک  ےہ 
ےن   

ت
دع�ال� رشیع  اجےئ۔  ایک  متخ  �اےس  ےہ  �ا 

ت
�ا��

قلعتم  ےس  ےنیل   
�

�ارٹن�� ےس   2022  
�

وج� مکی 
ہک  اہک  وہےئ  �ڈےتی  ق�ز�ا�ز  رشیع  ریغ  وک  وقش�  امتم 
ںیم  وق�انین   

�
�ا� ہک  ےہ  اجیت  یک   

ت
ی� دہ�ا� وک   

ت
�ک�وم�

 
�

�ڈ�و�ز�ا� ہک   ی�ا  �ڈ� ق�ز�ا�ز  ےن   
ت

دع�ال� اجےئ۔  یک  رتمیم 
ہک  اھت  یھب  ہی  ومفق  یک  �ا� اک  رنجل  �ا�زین 

�
�ا�  

ت
امس��

ی�ا  �ڈ�  
ت

�وق� انم��ب  ےئلیک  رکےن  دبتلی  وک  اظنم  رم�وہج 
 

ت
دع�ال� رشیع  ہک  ی�ا  �ڈ� ق�ز�ا�ز  ےن   

ت
دع�ال� اچےئہ۔  �ا 

�
اج�

ںیم   
ت

�وق� ےئل  ےک  دلمع�ز�ا�دم  رپ  ےلصیف  ےلہپ  ےک 
�ڈاہایئ�  �ڈ�و  یھت۔  �ڈی  وتعیس  یھب  ےن   

�
وک�ز� رپسمی 

اظنم  اعمیش  پ�اک  � ےس  وس�ڈ  یھب  دعب  ےک  زگ�زےن 
ےہ۔  ب�االرت  � ےس  ھجمس  امانگن   

ت
�وق� اک   

ت
�ک�وم� ےئلیک 

پ�اک  � ےس  وس�ڈ  وک  اظنم  اعمیش  ہک  ںیہ  ےتھجمس  مہ 
رپ  وط�ز  وف�زی  وک   

�
ز�

�
ڈاپی�

�
� اگ۔  ےگل   

ت
�وق� ںیم  رکےن 

ےہ  اہک  ےن   
ت

دع�ال� ےہ۔  اتکس  اج  ایک  پ�اک  � ےس  ب�ا  �ز�
ب�ا�زے  � ےک  اجےن  ے 

ئ
�ی� �ڈ  

ت
�وق� ےس  ف�زنیقی  ب�ب  ح ہک 

اسکیتین  ںیم  �ز�اےئ  یک  ف�زنیقی  وت  ایگ  ایک  وس�ال  ںیم 
ےک  کنب  ٹیٹس  ہک  ی�ا  �ڈ� ق�ز�ا�ز  ےن   

ت
دع�ال� یھت۔  ںیہن 

�اسالیم  گنکنیب  دصیف   30 اطمقب  ےک   
�

پال� � بک  �
ی�� رٹس�

�ا�و�ز  �اسالیم  ےئل  �اس  ےہ۔   یکچ  وہ  لقتنم  رپ  اظنم 
 

ت
�وق� اک  س�ال  پ�اچن  � ےئلیک  اظنم  اکنب�زی  پ�اک  � ےس  وس�ڈ 
ےہ  اجیت  یک   

ت
ی� دہ�ا� وک   

ت
�ک�وم� ےئل  �اس  ےہ۔  اکیف 

ایک  متخ  اظنم  وس�ڈی  امتم  ک 
ت
�  2027 3۱�ڈربمس  ہک 

 
ت

�ک�وم� ہک  ایک  �ااہظ�ز  اک  �ادیم  ےن   
ت

دع�ال� اجےئ۔  
ےہ  وتعق  یگ۔  انبےئ  ینیقی  دلمع�ز�ا�دم  رپ  ےلصیف  �اس 
پ�ا�زٹنمیل  �  

�
�زوپ�ز� س�االہن  یک  اخےمت  ےک  وس�ڈ   

ت
�ک�وم�

ںیم  ٹینیس  �ا�و�ز  �ایلبمس  وقیم  �اوی�اون�  �ڈ�وون�  ےک 
ےہ  �ڈ�ا�زی  ڈہم 

�
� �ا�ینیئ  یک   

ت
�ک�وم� ہی  یگ۔  رکے  شیپ 

اچےئہ  �ا 
�
وہاج� ےلہپ  تہب  اخہمت  ےس  کلم  اک  ب�ا  �ز� ہک 

�اےنپ  ےن   
ت

دع�ال� �زاہ۔  تسس  لمع  ہی  نکیل  اھت 
ذمیبہ  ایسیس   ،

ئ
�وکالی ےک  ف�زنیقی   امتم  ںیم  ےلصیف 

 
ت

�
�

وپاعم�و� رھب  یک  اعم�ونین  �ڈرگی  �ا�و�ز  املعء  امجوتع�، 
ےہ۔ یک  یھب  رعتفی  یک   

�
�ا� رپ 

 
ت

دع�ال� رشیع   : رکے  متخ  لمکم  اظنم  وس�ڈی  ںیم  س�ال   5  
ت

�ک�وم�

وتق وناےئ  روزانہم 
29 ارپ�ی 2022 ومرہخ 
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FSC gives govt five years to enforce 
interest-free banking system

By Maryam Nawaz/
News Desk

ISLAMABAD: The Federal 
Shariat Court (FSC) on Thursday 
gave the government five years 
to implement an Islamic and 
interest-free banking system in the 
country, as the economic system 
of an Islamic country like Pakistan 
should be free of interest.

Justice Dr Syed Muhammad 
Anwar read out the verdict that was 
reserved by a three-member bench 
of the Federal Shariat Court. The 
court had reserved its verdict on 
April 12 after hearing all the parties 
and the attorney general, reported 
Geo News.

The verdict stated that abolition 
of riba is fundamental for an Islamic 
system, adding that any transaction 
involving riba is wrong. “The 
abolition of riba and its prevention 
is in accordance with Islam. 
The interest taken in any case, 
including debt, falls into riba. Riba 
is completely forbidden in Islam,” 
said the Federal Shariat Court.

The Shariat Court’s verdict 
also stated that interest given on 
external and internal loans by 
the government also falls under 
riba. “The government should 
ensure that internal, external loans 
and transactions should be made 
interest-free. Transactions with 
international institutions, including 
the IMF and World Bank, should be 
made interest free as well,” said the 
court.

The court stated that Islamic 

banking and a banking system free 
of interest are two different things. 
“Pakistan already has an interest-
free banking system in some places 
but riba should end in Pakistan. 
The economic system of an Islamic 
country like Pakistan should be 
interest-free,” said the verdict.

The verdict stated that China, 
as per Islamic Shariat, is heading 
towards an interest-free banking 
system. It also directed the 
government to immediately remove 
the word interest from all banking 
and other laws.

The verdict also stated that the 
attorney general had informed 
them that it would take time to get 
rid of the interest-based system in 
the country. The Supreme Court’s 
Shariat Appellate Bench in 2001 had 
ordered the implementation of the 
order to abolish the interest system. 
The court, giving the government 
five years to implement an interest-
free banking system in the country, 
ordered that such a system should 
be implemented in the country by 
December 31, 2027.

The court stated had Article 38-F 
been implemented years ago, riba 
would have ended. It added that the 
State Bank of Pakistan, in its report, 
had stated that 20pc of banking had 
shifted to the Islamic system. It 
added that five years is enough time 
to ensure the implementation of an 
Islamic and interest-free banking 
system in the country.

“The government is expected 
to present an annual report on the 

interest-free system in Parliament,” 
said the verdict. The court also 
declared the Interest Act 1839 and 
all laws and provisions facilitating 
interest as unlawful.

While hailing the FSC verdict in 
Riba case, Finance Minister Miftah 
Ismail tweeted, “We welcome 
the Federal Shariat Court (FSC) 
decision in the Riba case. The 
government and SBP will carefully 
study this important decision and 
then seek guidance and clarification 
from the FSC about the process, 
steps and time-frame to implement 
this decision.“

Meanwhile, Jamaat-e-Islami 
(JI) Ameer Sirajul Haq, while 
welcoming the decision of the 
Federal Shariat Court (FSC) against 
riba (interest), has demanded of 
the government not to wait for five 
years and end the interest based 
system as soon as possible.

Talking to newsmen here on 
Thursday, he asked the government 
to convert the interest based system 
into the Islamic Shariat system. 
Sirajul Haq said that he was hopeful 
that the current government would 
not delay the matter like the previous 
government on different pretexts. 
He said that if we will feel that the 
government is creating any hurdles 
in implementation of the decision, 
then the government would be held 
accountable. He said that the nation 
should thank Almighty Allah after 
Jumaa prayers on this decision as 
the decision against the interest-
based system was a big success.

29-04-2022 (The News)

Says abolition of riba is fundamental for an Islamic system; Miftah Ismail,
Sirajul Haq hail FSC’s verdict in riba case; JI says govt should not wait

for five years to end interest-based system
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Interest-free finance
THE Federal Shariat Court’s decision that the ‘simple 

interest’ charged on all kinds of financial transactions 
— domestic or international — was riba, and thus 

against the injunctions of Islam, is likely to have far-
reaching implications for the nation’s financial system 
and its dealings with the outside world. The court has 
given the government until the end of 2027 to convert the 
country’s economy into one that is “equitable, asset-based, 
and risk-sharing” by prohibiting and eliminating interest 
in all its manifestations, in accordance with religious 
edicts. Deciding a long-pending case remanded to it by the 
Shariat Appellate Bench of the Supreme Court in 2002 for 
reconsideration of its earlier 1992 judgement, in which the 
FSC held interest as repugnant to Islam, the court said that 
charging any sum, in any manner, over the principal amount 
of a loan or debt is riba, which is prohibited. The bench 
declared in its 298-page judgement that the prohibition 
was absolute and, therefore, riba should be eliminated. The 
court also held that any interest stipulated in government 
borrowings acquired from domestic or foreign sources was 
also riba and thus forbidden.
Finance Minister Miftah Ismail has welcomed the decision, 
stating that the government and State Bank will “carefully 
study this important decision and then seek guidance and 
clarification from the FSC about the process, steps and time 
frame to implement this decision”. However, it is likely that 
the decision will be challenged by the banks — and quite 
possibly by the government itself — because of its potential 
impact on the national financial system and the country’s 
financial integration with the rest of the world.
There is no doubt that the prohibition of riba is a crucial 
aspect of Islamic teachings. But some Muslim scholars 
believe that riba should not be equated with simple interest 
charged on modern financial transactions. Many think that 
the concept has not been properly understood, which has led 
to difficulties in the implementation of Islamic banking and 
finance in the country. Moreover, there are also questions 
regarding how far the FSC has complied with the Supreme 
Court directions to carry out, and make use of, thorough 
research at home and abroad, in reaching its decision. The 
FSC was required to undertake a comparative study of 
contemporary financial systems in Muslim countries around 
the world. It is important to review the system in other 
Muslim states as many among the latter that are governed 
by Islamic law have found it difficult to completely do away 
with an interest-based financial system. That is because the 
‘shift’ to an interest-free economy in a complex, modern 
financial system can be challenging, even if it is possible. 
Before we embark on this path, we must try to define riba 
correctly and carry out original research on the challenges 
we may face as we move towards what the FSC calls an 
interest- or riba-free economy.

30-04-2022 (DAWN)

وتق وناےئ  روزانہم 
29 ارپ�ی 2022 ومرہخ 
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ت

یع� رش� درل 
�

ی
ف

� می  اتلمن  روپررٹ(  )اٹسف  اتلمن 
یکس  پل� کم�

 
ش وجڈ�ی و  ی

ف
� ےک  رباچن  ررٹسجی  وکرٹ 

وکرٹ   
ت

یع� رش� درل 
�

ی
ف

� سٹسج   
ف

ی �پ ااتتفح،  اک 
وکرٹ   

ت
یع� رش� درل 

�
ی

ف
� ےن  اکسمزنیئ  ونر  دمحم  سٹسج 

ا،  کی ااتتفح  می  یکس  پل� کم�
 

ش وجڈ�ی و  ی
ف

� اک  ررٹسجی 
رکےت  وگتفگ  ےس  ا  د�ی

�
می ےن  زیئ  اکسمن  دمحم  ونر 

ےہ  ابت  یک  زعت  لی  رے  می ہک  اہک  وہےئ 
ا  ولی ا  

ت ف
دم�ی بلق  ےک  اجنپب  ونجیب  آج  می  ہک 

�ی  می   2019 ےن  می  وہں،  وموجد  می  اتلمن 
ام  ی

ت
� ےک  اعمرشے  یھب  یسک  اھت،  اھبنسال  بصنم 

ےن  می  ےہ،  ر  انزگ�ی ور  ا الزیم  ااصنف  لی  ےک 
وہا  ولعمم  وت  ا  لی اجزئہ  اک  وکرٹ   

ت
یع� رش� درل 

�
ی

ف
�

ری  وفدجا ےھت،  امستع  ر  ز�ی دقمامت  ےس   1980
ر  ز�ی دقمہم  وکیئ  اب  کت   2018 می  دقمامت 
ےس   2013 اب  �ف 

ش
ی� �

�
پ� �  

ت
یع� رش� راہ،  ی  ہ

ف
� امستع 

رکایچ  رتتب،  می  ولباتسچن  ےہ،  ی  ہ
ف

� وکیئ  ےلہپ 
اجنپب  ور  ا وسات  می  ےک  یپ  ےک   ، رھکس  می 
ا،  کی ااتتفح  اک  ر 

ف پ
ف

ربا� ررٹسجی  می  اتلمن  می 
وصرت  یک  چنب  رپ  وطر  اعریض  اں  ہ �ی  

ف
رک�ی وکشش 

وایل   
ف

لی علخ   ، کسی رک  یھب  امستع  یک  ر 
ف

یس� ک� می 
ی 

�
� امہرا  رکان  واسپ  رہم  قح  د  ی

ف
�  100 وک  وی  ی �ب

وہیت  ی  ہ
ف

� یفلت  قح  یھبک  می   
ت

یع� رش� اھت،  ی 
ف

�
رو  یک   

ت
یع� رش� وک  ی 

ف
� اس  ےہ،  وہیت  ریس  قح 

قح  ےک  دوونں  وی  ی �ب اں  می وت  اجےئ  ا  د�ی ےس 
الوہر  جج  �ر 

ئ
�ی�

ف
� س�ی می  ب  رقت�ی ےہ،  رتہب  می 

ر 
ئ ف

سی  ، ڈورگ  ز  رسرفا دمحم  ر  رسدا سٹسج  ورٹ  ی
ئ

اہ�
وسی  دمحم  ابر  ڈرٹسٹک  دصر  تقفش،  دمحم  جج  وسل 
ردش  ا دمحم  ابر  ڈرٹسٹک  ررٹی  سی رنجل  ابرب،  اخن 
اشہ  ی 

ف
�  

ش وجڈ�ی ر  ررٹسجا  
ف ش ی

د�
�

ا�ی ور  ا و 
ئ می اصرب 

ےھت۔ رش�ی 

و	 ی
ف

� ےک  رباچن  ررٹسجی  وکرٹ   
ت

یع� رش� می  اتلمن 

ااتتفح	08	یئم،	2022 اک  یکس  پل� کم�
 

ش وجڈ�ی
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IN THE FEDERAL SHARIAT COURT OF PAKISTAN

(Appellate/Revisional Jurisdiction)

Present:

MR. JUSTICE MUHAMMAD NOOR MESKANZAI, CHIEF JUSTICE

Criminal Appeal No.7 /K of 2019

1. Muhammad Zubair son of Maroof Pathan, Caste Tanori, resident of House No.4889 
KESC, Muhallah Shah Islam Nagar, Baldia Town, Karachi Sout.

2. Rashid Ali son of Ramzan Buledi Caste Buledi, resident of Village Ghathar Taluka 
Qambar Ali Khan, District Qambar Shehdad kot. 

 .…. Appellants

VERSUS

The State …. Respondent

-,-,-,-,-,-,-,-,-,-,-,-,-,-,-

Counsel for the Appellants …. Mr. Habib Ahmed, Advocate.

Counsel for the State ….  Mr. Hussain Bux Baloch, Additional Prosecutor 
General, Sindh

Case FIR No. date & Police Station ….  FIR  # 09/2017  dated 02.12.2017, Loni Kot, 
District Jamshoro

Date of judgment …. 17.04.2019

Date of receipt of Appeal …. 01.06.2019

Date of hearing …. 13.06.2019

Date of Judgment …. 24.06.2019

-,-,-,-,-,-,-,-,-,-,-,-,-,-,-,-,-,-,-,-,
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JUDGMENT:

MUHAMMAD NOOR MESKANZAI, CJ---  This appeal has been directed against the 
judgment dated 17.04.2019 passed by the Civil Judge/Judicial Magistrate-III, Sehwan at Thano 
Bula Khan, whereby the appellants Muhammad Zubair son of Maroof Pathan and Rashid Ali 
son of Ramzan Buledi were found guilty and sentenced as under:-

“For what has been discussed above I am of the opinion that the accused 
Muhammad Zubair Ahmed s/o Maroof Pathan and Rashid Ali s/o Ramzan 
Buledi are proved to be guilty of the offence u/s 3/4 PEHO, so they are 
convicted under section 245(ii) Cr.P.C and sentenced for 3 years simple 
imprisonment also with fine of Rs.5000/- (five thousand) each. In case of 
default of payment of fine amount they would have to undergo for five 
days additional imprisonment. The benefit of section 382-B Cr.P.C. is 
also extended to them. Both accused are present on bail, be taken into 
custody and remanded to Central Prison Hyderabad for sentence, accused 
are present on bail, their bail bonds stand cancelled and surety hereby 
discharged, accordingly. The case against absconding accused namely 
Shahid Amjad s/o Muhammad Lahayaya is kept on dormant file till his 
arrest”.  

2. It is pertinent to mention here that initially the learned trial Court after concluding the 
trial passed judgment dated 28.08.2018, which was assailed by the appellants before 
this Court through Cr. Appeal No.45/K of 2018 and vide judgment dated 29.01.2019 of 
this Court, the said judgment dated 28.08.2018 was set aside and the case was remanded 
back to the learned trial Court with direction to re-record statements of appellants 
under Section 342 Cr. P.C, confronting them with the Report of Chemical Examiner 
for explanation and then decide the case afresh in accordance with law.  Hence, in 
compliance of the direction contained in judgment dated 29.01.2019 of this Court, the 
learned trial Court after re-recording the statements of the accused under Section 342 
Cr.P.C. passed the judgment dated 17.04.2019 which is impugned in the instant appeal.  

3. Precisely the facts leading to this appeal are that on 02.12.2017 ASI Ghulam Qadir Dayo 
alongwith HC Manzoor Ali, PC Rajab Ali, PC Mushtaq Ali and driver PC Muhammad 
Paryal were on patrolling in official vehicle bearing Registration No.SPC-998. During 
snap checking at Usman Jakhro Stop a vehicle bearing Registration No.JY-5530 coming 
from Karachi. The driver of the said vehicle was signaled to stop but he speeded up 
the vehicle. The police chased the said vehicle and ultimately stopped the vehicle. On 
search of vehicle the police found 27 sacks of hemp/bhang. Some quantity of recovered 
hemp/bhang was separated for chemical examination. On inquiry, the accused disclosed 
their names as Muhammad Zubair son of Maroof Pathan and Rashid Ali son of Ramzan 
Buledi. On their body search, Rs.480/- were recovered from accused Muhammad 
Zubair and Rs.230/- were recovered from accused Rashid Ali. Both the accused were 
taken into custody and memo of arrest and recovery memo were prepared. The police 
took the accused alongwith vehicle and hemp/bhang to the police station Loonikot 
where FIR No.9/2017 dated 02.12.2017 was registered against the accused under 
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Article 3/4 of the Prohibition (Enforcement of Hadd) Order, 1979. After completion of 
usual investigation, the I.O submitted challan before the trial Court. 

4. Charge was framed against the accused on 14.04.2018 under Article 3/4 of the 
Prohibition (Enforcement of Hadd) Order, 1979. The accused did not plead guilty and 
claimed trial.

5. At the trial, the prosecution examined two witnesses to prove its case. PW.1 ASI 
Ghulam Qadir Dayo stated that he was heading the patrolling party. He alongwith 
police party arrested the accused, recovered 27 sacks of hemp/bhang from the vehicle/
Mazda bearing No.JY-5530. He conducted the investigation, recorded statements of the 
witnesses under Section 161 Cr.P.C. as well as confessional statements of the accused 
persons. He produced departure and arrival entries, memo of arrest, recovery memo, 
FIR and report of Chemical Examiner as Exh. 05/A, Exh. 05/B, Exh. 05/C, Exh. 05/D 
and Exh. 05/E.   PW.2 PC Rajab Ali was member of the patrolling party. He gave 
further details regarding arrest of accused persons and recovery of contraband. He 
stood witness/mashir of memo of arrest and recovery memo. 

6. On close of prosecution evidence, the statements of the accused were recorded under 
Section 342 Cr.P.C. They denied the allegations leveled against them and pleaded 
innocence. The same stance was taken by the accused while again examined under 
Section 342 Cr.P.C.   

7. The learned Counsel for the appellants submitted that the prosecution has miserably 
failed to make out any case against the appellants and the statements of both the 
PWs are at variant with each other. He further submitted that dishonest investigation 
was conducted with the result, innocent persons were booked. He submitted that the 
prosecution case suffers from material defects qua safe custody and secure transmission 
of samples, hence, an illegality was committed which is sufficient enough to vitiate the 
entire proceedings. He emphasized that the alleged samples, so sent, were not produced 
as case property before the trial Court nor for that matter the alleged remaining 
commodity were sealed, therefore, the entire prosecution case is bound to collapse. 
He, lastly, submitted that, if his all submissions failed, then, since the appellants have 
served substantial portion of the sentence, therefore, the sentence already served may 
be treated as undergone. 

8. The learned Additional Prosecutor General opposed the submissions and submitted 
that the prosecution has proved its case beyond reasonable doubt. The appellants were 
caught red-handed while in possession of huge intoxicant (i.e. hemp). The samples 
were taken safely to the office of Chemical Analyst and no such question was put to the 
PWs regarding safe custody and secure transmission. Therefore, the appeal deserves 
dismissal. 

9. I have heard the learned Counsel for the parties and have gone through material available 
on record minutely. A meaningful appraisal of the record reveals that the contentions 
raised by the learned Counsel for the appellants have got sufficient force on factual as 
well as the legal side. The perusal of the Challan and FIR reveals that a Mazda bearing 
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No. JY-5530 was coming towards Karachi whereas the complainant, while recording 
his statement as PW.1, states that a vehicle/Mazda bearing number JY-5530 was leading 
from Karachi to Hyderabad whereas PW.2 remained absolutely silent on this point, so, 
if the charge sheet and FIR, i.e. the exhibited documents, are believed that belie the 
statement of PW.1 qua this material point or if the statement is believed that belies both 
the exhibited documents, with the result, either of the same does not remain believable. 
Secondly, according to the contents of the FIR, “Entire property was seized by police 
from which 5 Kg Bhang was sealed and brought for chemical examination and such 
memo of arrest and recovery was prepared timely” whereas in the statement, PW.1 states 
that “Then we separated some of the recovered property from every sack and sent it for 
chemical examination.”  In the statement before the Court, the quantity of the samples 
does not find mention. Moreover, the person, who produced the samples before the 
Chemical Examiner, is not mentioned nor the time and date have been mentioned. The 
report of Chemical Examiner reveals that the samples were delivered by one PC-Zulfiqar 
on 06.12.2017, meaning thereby the custody of the contraband item from 02.12.2017 to 
06.12.2017 remained with police either at its malkhana or with PC-Zulfiqar or someone 
else and nothing is proven. Similarly, Zulfiqar was neither mentioned in the statements 
of PWs as a person who delivered the samples to Chemical Analyst nor he was produced 
before the Court to satisfy the legal requirements regarding safe custody and secure 
transmission of the samples. Unlike CNS Act, the Prohibition (Enforcement of Hadd) 
Order, 1979 and rules framed thereunder, neither provide for protocol or particular 
duration for sending the samples to testing laboratories within a particular period, yet 
Rule 6 of The Sindh Prohibition Rules, 1979 provides for safe custody and secure 
transmission. For the sake of convenience Rule 6 is reproduced as under:- 

“An Officer incharge of a Police Station shall take charge of and keep in 
safe custody, pending the orders of Magistrate or a Prohibition Officer 
all articles seized under the Order, which may be delivered to him, and 
shall allow the Prohibition Officer to affix his seal to such articles and 
to take samples therefrom.” 

10. In the given circumstances of the case, I have no doubt in my mind that Rule 6 has been 
violated and the law stands settled on the subject that the prosecution is bound to prove 
safe custody and establish secure transmission of samples to the office of the Chemical 
Examiner.  By holding the view, I am fortified by the dictum laid down by the Hon’ble 
Apex Court in the following judgments:-

 2012 SCMR 577 titled AMJAD ALI vs THE STATE

“Although the prosecution sought to corroborate the testimony of P.W.2 and 
P.W.3 with the report of the Forensic Science Laboratory to the effect that 
the contraband item recovered from the secret cavities was charas yet the 
sanctity of the said report (Exh.PK) was eroded when P.W.3 Manir Khan 
in cross-examination could not correctly reply as to where the samples 
remained between the dates those were allegedly taken into possession from 
the car and the date those were received by the Forensic Science Laboratory 



Federal Shariat Court of Pakistan

Page No. 159

i.e. 26-5-2006 to 3-6-2006. He even could not tell the date as to when the 
samples were sent for examination and which official had taken the sample 
to the Laboratory. Admittedly the case property, the stepney of the car was 
never produced during trial to verify as to whether it could contain such a 
huge quantity of the narcotics in question. 

2015 SCMR 1002 titled IKRAMULLAH & OTHERS vs THE STATE

“It is not disputed that the investigating officer appearing before the learned 
trial court had failed to even to mention the name of the police official who 
had taken the samples to the office of the Chemical Examiner and admittedly 
no such police official had been produced before the learned trial Court 
to depose about safe custody of the samples entrusted to him for being 
deposited in the office of the Chemical Examiner. In this view of the matter 
the prosecution had not been able to establish that after the alleged recovery 
the substance so recovered was either kept in safe custody or that the samples 
taken from the recovered substance had safely been transmitted to the office 
of the Chemical Examiner without the same being tampered with or replaced 
while in transit.”

2018 SCMR 2039 titled THE STATE vs IMAM BAKHSH & OTHERS

“The chain of custody begins with the recovery of the seized drug by the 
Police and includes the separation of the representative sample(s) of the 
seized drug and their dispatch to the Narcotics Testing Laboratory. This 
chain of custody, is pivotal, as the entire construct of the Act and the Rules 
rests on the Report of the Government Analyst, which in turn rests on the 
process of sampling and its safe and secure custody and transmission to the 
laboratory. The prosecution must establish that the chain of custody was 
unbroken, unsuspicious, indubitable, safe and secure. Any break in the chain 
of custody or lapse in the control of possession of the sample, will cast doubts 
on the safe custody and safe transmission of the sample(s) and will impair 
and vitiate the conclusiveness and reliability of the Report of the Government 
Analyst, thus, rendering it incapable of sustaining conviction.” 

11. The prosecution has not been able to prove safe custody and secure transmission of 
samples to the office of Chemical Examiner. Besides, neither the charge nor the evidence 
shows that who was the driver and who was cleaner or the passenger because the role 
of the driver always remains distinguishable from the role of cleaner or the passenger 
qua actual and conscious possession of any contraband item. This fact was intentionally 
concealed by the police and another defect that can be detected in the investigation is 
that the Investigating Officer did not try to ascertain the owner of the vehicle, with the 
result, one Irfan son of Muhammad Saleem filed an application under Section 561-A 
Cr.P.C and the vehicle was delivered to the applicant on superdari-nama. 

12. In the light of  above discussion and on the strength of judgments referred to hereinabove, 
I am clear in my mind, that the prosecution has absolutely failed to make out any case 
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against the appellants, with the result, the appeal is accepted, judgment dated 17.04.2019 
is set aside and both the appellants are acquitted of the charge. They shall be released 
forthwith if not required in any other case or offence. 

Mr. Justice Muhammad Noor Meskanzai
Chief Justice
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JUDGMENT:

MUHAMMAD NOOR MESKANZAI, CJ---  This appeal calls in question the legality, 
validity and propriety of the conviction and sentence recorded by learned Sessions Judge, 
Badin vide its judgment dated 01.09.2007.

2. It is pertinent to mention here that earlier the appellants were found guilty and awarded 
capital sentence by the Trial Court vide judgment dated 31.03.2007. However, on 
appeal, the said judgment was set aside by the High Court of Sindh on 23.05.2007 on 
the ground that the judgment flagrantly militates against the mandatory provisions of 
the Section 367 of Cr.P.C. Resultantly, the case was remanded for re-writing of the 
judgment. The learned Trial Court after hearing the parties again found the appellants 
guilty of the offences and the following sentences was awarded:-

“hence they are convicted and sentenced under section 304(i)
(b) PPC for committing the Qatle-e-Amad of deceased and convict 
them to suffer life imprisonment under section 302(b) PPC and also 
to pay compensation of one lac each to the legal heirs of deceased as 
provided under section 544(a) Cr.P.C. In case of default in payment 
of compensation, the accused shall suffer R.I for one year more. The 
accused are also convicted and sentenced under section 457 PPC 
to suffer R.I for 5-years and to pay fine of Rs.5000/- each to the 
legal heirs of deceased and in case of default in payment of fine, the 
accused shall suffer R.I for six months more. Both the sentences shall 
run concurrently. The benefit of section 382-B Cr.P.C  is extended in 
favour of accused.”

3. The appellants feeling dissatisfied with their conviction and sentences, filed the 
Cr. Appeal No.S-199 of 2007 before Hon’ble High Court of Sindh, Circuit Court, 
Hyderabad. It is pertinent to mention that besides the appeal filed through private 
counsel, the appellants and two other co-convicts filed a Jail Appeal bearing No. Cr. Jail 
Appeal No. S-220/2007, through Superintendent Central Prison, Hyderabad in the High 
Court of Sindh, Circuit Bench, Hyderabad. The present appellants filed an application 
for the suspension of their sentences which was granted by the Hon’ble High Court of 
Sindh, Circuit Bench, Hyderabad vide its order dated 18.08.2011. 

4. It appears that the two appellants i.e. Khadim Hussain and Noor Muhammad served 
the awarded sentence and on completion of the sentence, came out of the prison on 
04.04.2014 and 27.03.2015 respectively.

5. Later on, the Hon’ble High Court of Sindh, transferred the appeals to this Court on 
the ground that it had no jurisdiction to hear the matter, vide Administration Letter 
No.2740 dated 28.02.2018 of Assistant Registrar, High Court of Sindh, Circuit Court, 
Hyderabad. The two appeals i.e. Cr. Appeal No.S-199 of 2007 & Cr. Jail Appeal No. 
S-220/2007 received from Hon’ble High Court were registered in this Court, Bench 
Registry at Karachi as Cr. Appeal No.18/K of 2018 and Jail Cr. Appeal No.19/K 
of 2018 respectively. On 11.05.2018, both the appeals were admitted to regular 
hearing. However, the appeal of appellants Khadim Hussain and Noor Muhammad 
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(Cr.A.No.18-K of 2018) was disposed of by this Court vide Order dated 23.10.2018, 
the operative portion of the order reads as under:-

“It has been pointed out that present appellant is also cited as 
appellant No.3 in Jail Appeal No.19-K of 2018, assailing the vires of 
same judgment recording conviction against him, already admitted 
for regular hearing.

2.  Further proceedings in the present appeal as such will be an 
exercise in futility.

3. Disposed of accordingly.”

The appellants 1 & 2 did not press the appeal, so to such extent appeal was dismissed as 
withdrawn. 

6. The learned Counsel for the appellants contended that there was no material, whatsoever 
in nature, available on record justifying conviction of the appellants. He maintained 
that admittedly the inmates of the house at initial stage categorically stated that three 
un-identified persons entered the house, chained the door of the room from outside 
and upon noise inmates got up. The victim tried to open the door which attracted the 
assailants and harsh-words were exchanged, meanwhile, the door on a kick of one of 
the assailants got opened and at that juncture one of the accused made straight firing on 
Uris, which resulted in his death. Upon cries of the inmates, Karim Bux and Atoo Sheedi, 
being immediate neighbours, reached and were apprised of the incident with a request 
to procure the attendance of Noor Muhammad, the uncle of victim. The edifice of the 
prosecution story got constructed on the basis of this version which appears in the FIR 
lodged by Noor Muhammad, whose attendance was procured in the house by Karim Bux 
and Atoo Sheedi. However, with the arrest of accused i.e. 11.01.2000, the three ladies 
came forward with a new fabricated story, which was accepted by the trial Court   that   
culminated in conviction of the four innocent persons. It was maintained that two co-
convicts, appeared before this Court and stated that they are not interested to prosecute 
the appeal as they had already served their sentence. The learned Counsel stressed that 
there is no independent evidence available on record to connect the appellants with the 
commission of the alleged offence. Hence, they are entitled for acquittal. 

7. The learned Additional Prosecutor General tried to controvert the contentions so raised 
by contending that the accused were identified but due to threat extended at the time 
of the commission of the offence they remained silent and did not disclose the names 
and the identity of the accused in their statements recorded under Section 161 Cr.P.C. 
He further submitted that after arrest of accused, identification parade was conducted, 
the witnesses identified the assailants with specific roles. The prosecution witnesses 
also recorded their statements under Section 164 Cr.P.C, which were produced by them 
before the Court. The learned trial Court, after proper appraisal of material available on 
record, rightly concluded that the accused have committed cold blooded murder of an 
innocent person by trespassing into his house. Hence, the sentence so awarded is not 
open to any legal exception. 
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8. We have heard the learned Counsel for the parties and gone through the available record 
with their valuable assistance. 

9. The brief resume of the prosecution case is that on 16.12.1999, complainant got 
registered FIR No. 201-1999 with the allegation that some unknown persons have 
committed murder of his nephew Muhammad Uris. The complainant suspected one 
Muhammad Moosa Memon as culprit because 10/11 days prior to the occurrence there 
was an altercation between Uris and Muhammad Moosa Memon, who extended threats 
of dire consequences. According to FIR, the inmates of the house were sleeping and 
on some noise they woke up. The victim Uris wanted to go outside by raising lalkara 
but the door was chained from outside and could not be opened. In the meanwhile, 
there was exchange of harsh words among the accused persons and Uris. The door got 
opened by a kick of one of the assailants, Uris was fired at with a pistol by a culprit 
and the assailants made their escape good.  The hues and cries attracted the immediate 
neighbours Karim Bux and Atoo Sheedi. On their arrival, they were told the entire story 
by the three inmates i.e. Mst. Kalsoom PW.2, Mst. Kaz Bano PW.3 and Mst. Rukhsana 
PW.4 that un-identified persons made fire upon Uris and got him killed and Karim Bux 
and Atoo Sheedi were requested to procure the attendance of Noor Muhammad, the 
paternal uncle of the deceased. Karim Bux and Atoo Sheedi went to the house of Noor 
Muhammad, intimated him of the situation, who came alongwith said persons to the 
house of victim and in the meanwhile Muhammad Azam, brother of the deceased, also 
came from hospital. Noor Muhammad went to police station for lodging report. 

10. That the Trial Court has recorded conviction at the strength of statements of three P.Ws 
i.e. 02 to 04 recorded u/s 164 Cr.P.C and that of recorded by the Court. Since the learned 
trial Court did not reproduce the gist of the evidence and merely referred to the theme 
of the statements recorded under Section 164 Cr.P.C and the statements recorded before 
the Court, therefore, we deem it appropriate to reproduce the gist of both the statements, 
enabling the reader to asses, evaluate and find as to whether the conclusions drawn by 
the trial Court were not absolutely perverse and contrary to the gist and theme of the 
statements. To better understanding the matter, let first the FIR be reproduced and then 
the gist of statements.

“Today night I was sleeping in my house and I was awaken by Karim Bux son of 
Nago Kasai and Atto s/o Muhammad Sheedi on 16.12.1999 at about 03:15 and 
they informed that three persons have entered in your nephew’s house and has 
murdered him. On such fact of Karim Bux and Attoo Sheedi, I, alongwith Karim 
Bux, Attoo Sheedi together came at the home of my nephew Muhammad Uris. 
Where I asked from Mst. Kalsoom wife of my nephew, she stated that she and 
her husband Uris were sleeping on the Bed inside the room. Mst. Kaz Bano has 
been guest in our house for the last 13/14 days. Mst. Kalsoom stated that when 
we were sleeping in the room at about 03:00 a.m we heard noise of the people 
outside the room in the Varanda in the cradle on which we awoke. Uris tried to 
go outside but the room was bolted from the outside on which he raised lalkara 
and said who are you and open the door and have quarreled. Meanwhile one 
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person from the outside suddenly hit the door and door was opened, Uris was 
standing beside the window. The said person at once made straight fire upon 
Uris with pistol which hit Uris in the left side ribs and he fell down. Thereafter, 
we raised cries, the small girl Rukhsana saw through the window that three 
persons went outside the house while running. Thereafter, Rukhsana opened the 
door of room from the outside and we saw Uris was dead. We raised cries in the 
home. Meanwhile my nephew Azam who was with his father in Badin Hospital 
came in the house. Azam disclosed that about 10/11 days ago my brother has 
quarreled with Moosa Memon in the city, Moosa Memon issued threat to my 
brother that he (Mosa) would see him (Uris). My nephew Uris has no enmity 
with any other body except Mosa Memon. I did not know the names of persons 
but I have doubt that because of enmity Mosa Memon or any other person has 
murdered my nephew Uris in his home with the fire of pistol.” 

(Emphasis supplied)

11. Gist of the statements of PWs is as under:-

Complainant Noor Muhammad appeared as PW.1 and in his statement before the Court, 
stated as under:

“Deceased Uris was my nephew. The incident took place about four years back. 
I was sleeping in my house on 16.12.1999. There was knock on the door. I got 
up went outside by opening the door, I saw Akoo Sheedi and Abdul Karim Kasai 
standing. They informed me that few un-identified culprits entered in the house 
of my nephew Uris. They committed robbery. The culprits after committing 
robbery, chained the door of the room when Uris, and his family members woke 
up, they resisted and tried to open the door forcibly. The culprits pushed the 
window which was opened wherefrom one of the culprits fired at Uris as a 
result thereof he fell down on the cot. The P.W Rukhsana raised cries which 
attracted the neighbours. The culprits after firing at Uris decamped from the 
scene. The P.W Rukhsana came out from the window which was opened by 
forcible push of the culprits. The P.W Rukhsana also opened the outer door of 
the house. The other P.Ws on the cries of P.W Rukhsana also got up and raised 
cries. The neighbours came there including Akoo and Abdul Karim. I left the 
neighbourers in the house and went to the Police Post City Badin. The SHO 
Mohammad Soomar Solangi was present to whom I narrated the incident. Such 
entry was made in the record. The SHO Soomar Solangi left the City PP with 
the subordinate staff and including me went at the Police Station Badin. Where 
Soomar Solangi informed to Ali Raza Laghari duty Officer about the incident. 
Thereafter, we came to the house of Mohammad Uris, where the police observed 
the legal formalities. The Police removed the dead body for Civil Hospital for 
Post Mortem. Where the Dr. Hishmat Khawaja conducted the Autopsy over the 
dead body thereafter the dead body was handed over to us. I lodged the FIR at 
about 10-O A.M. I produce the FIR at Ex:12-A and say that it is same, correct 
and bears my signature. I also produce the NC vide Ex:12-B and say that it is 
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same, correct and bears my signature. Police also prepared the mashirnama of 
place of vardat. After 20/25 days, Mohammad Manganhar came on the Cabin 
of Mohammad Salleh Abbasi after drinking the wine in intoxicating position, 
abused Mohammad Saleh Abbasi, who gave application to the PP Badin. 
Whereupon, Mohammad Soomar Solangi arrested the accused Mohammad 
Manganhar from his house. During search, the Police recovered one clothes 
bag. The accused Khadim Sheedi, Mohammad Manganhar, Ashraf Mallah 
committed the murder of deceased alongwith Nooro Chishti. The accused 
present in the court are same.” 

(Emphasis supplied)

12.  PW.2 Mst. Kalsoom in her statement before the Court stated as under:-

“Deceased Uris was my husband. The complainant is my paternal father-in-
law. The incident took place about four years back. I, my husband, wife of 
brother of husband, Kazbano, P.W Rukhsana and children were sleeping in the 
house when at about 3-0 A.M we heard noise and voice of persons in the house, 
therefore, we got up. I saw four armed persons namely Khadim Hussain Sheedi, 
Nooro Sheedi, Mohammad Manganhar and Ashroo Mallah were present in the 
house. Accused Khadim Hussain Sheedi fired at my husband as a result thereof 
he fell down. We raised cries, the accused extended threats not to raise cries 
otherwise they will kill us. The Police came at our house after half an hour. We 
narrated the incident to Police. The complainant lodged the F.I.R. My statement 
was recorded by Police. My 164 Cr.P.C statement was also recorded before 
Magistrate. The accused present in the Court are same. I produce the 164 Cr.P.C 
statement at Ex:13-A and say that it is same, correct and bears my signature.”

(Emphasis supplied)

13. Mst. Kalsoom recorded her statement under Section 164 Cr.P.C and stated as under:-

“On 16.12.1999, me, my husband Uris, my husband’s sister Kazbano and 
Rukhsana were sleeping in the house at about 3:00 a.m. We heard noise of fire, 
upon which we all woke up. My husband opened the door and went outside. The 
windows were open and through the windows we saw Khadim Sheedi with pistol 
in his hand made straight fire on my husband Uris who fell down. Nooro Kushti 
was having a revolver in his hand and Ashraf Mallah was having dagger in his 
hand. Muhammad Manganhar having in his hands our two boxes. They issued 
threats that if you disclosed we will murder you. Out of fear we did not disclose 
that to anybody. Thereafter police conducted investigation and arrested the 
accused persons and recovered stolen articles. Thereafter, we came out of fear 
and we narrated the same facts to police.”

(Emphasis supplied)

14.  PW.3 Kazbano stated in her statement before the Court as under:-

“Deceased was my brother. Complainant Noor Muhammad is my uncle. This 
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incident took place about 4 years back. My father Jumoon was suffering from 
paralysis, therefore, she came to his house on the night of the incident, I was 
also staying there and sleeping at the relevant time. I got up on the commotion. 
My brother Uris also got up and we were watching as to who had entered in the 
house when I saw Nooro Kashti was armed with dagger, Khadim was armed 
with pistol, Ashraf was armed with Revolver, and Mohammad Mallah was 
holding the theft articles. Khadim Sheedi fired from his pistol at my brother 
Uris as a result thereof he fell down on the ground. The accused threatened us 
if we disclose this fact, they will also kill us, therefore, we remained silent. The 
accused were arrested after 20/25 days, the Police recovered the theft articles 
from their possession. My statement was recorded by the Police. My statement 
U/S 164 Cr.P.C was also recorded before Magistrate. I produce the same at 
Ex:14-A and say that it is same, correct and bears my signature. The accused 
present in the court are same.”

(Emphasis supplied)

15. Mst. Kazbano, in her statement under Section 164 Cr.P.C, stated as under:

“Since two months I have been residing in home of my father as my father has 
been paralyzed. On 16.12.1999, my brother Uris, my Bhabi Kalsoom and my 
sister Rukhsana were sleeping in the house. At about 3:00 a.m we heard noise 
of fire, upon which we all, my brother Uris, my Bhabi Kalsoom and my sister 
Rukhsana woke up. We saw in the light of bulb through the windows. We saw 
Khadim Sheedi with pistol in his hand, Nooro Kushti was having a revolver 
in his hand and Ashraf Mallah was having dagger in his hand. Muhammad 
Manganhar was having in his hands our two boxes. Khadim Sheedi with pistol 
in his hand made straight fire on my brother Uris who fell down. They issued 
threats that if you disclose they would murder them like Uris. Out of fear we 
did not disclose that to anybody. Thereafter, police conducted investigation and 
arrested the accused persons and recovered stolen articles. Thereafter, we came 
out of fear and we narrated the same facts to police.”

(Emphasis supplied)

16. In statement before the Court PW.4 Mst. Rukhsana stated as  under:

“Deceased was my brother. Complainant is my uncle. This incident took place 
about 4 years back. It was about 3-O A.M, I, my brother Uris, P.W Kazbano 
and children were sleeping in the house when at about 3-O P.M we heard noise 
and voice of persons in the house, therefore, we got up and saw four armed 
persons namely Khadim Hussain, Sheedi, Mohammad Manganhar and Ashraf 
Mallah were present in the house. Accused Khadim Hussain Sheedi fired at my 
brother as a result thereof he fell down. We raised cries, the accused extended 
threats not to raise cries otherwise, they will kill us. The Police came after half 
an hour to our house. We narrated the incident to Police. The complainant went 
to the Police Station and lodged such FIR. My statement under Section 161 
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Cr.P.C was recorded by Police. My statement under section 164 Cr.P.C. was 
also recorded before Magistrate. I produce the such 164 Cr.P.C statement at 
Ex:15-A and say that it is same, correct and bears my signature. The accused 
present in the Court are same.”

(Emphasis supplied)

17. Mst. Rukhsana stated in her statement under Section 164 Cr.P.C as under:- 

“At about 26/27 days back me, my brother Uris, my Bhabi Kulsoom and my 
sister Kazbano were sleeping in the house. At about 3:00 a.m we heard noise 
of fire, upon which me, my brother Uris and other woke up. My brother opened 
the door and hakkled. Meanwhile we saw Khadim Sheedi with pistol in his hand 
made straight fire on my brother Uris who fell down. We saw Nooro Kushti 
was having a revolver in his hand and Ashraf Mallah was having dagger in 
his hand. Muhammad Manganhar having in his hands our two boxes. Khadim 
Sheedi with pistol in his hand made straight fire on my brother Uris who fell 
down. They issued threats that if you disclose they would murder them like Uris. 
Out of fear we did not disclose that to anybody. Thereafter, police conducted 
investigation and arrested the accused persons and recovered stolen articles. 
Thereafter, we came out of fear and we narrated the same facts to police.” 

(Emphasis supplied)

18. PW.5 Azam stated in his statement before the Court as under:-

“This incident took place about 5 years back. At the time of incident, I was 
present in Civil Hospital Badin alongwith my father Mohammad Juman. When 
I came at 3.30 A.M, I saw deceased Mohammad Uris lying on Palang received 
bullet injuries on the chest. Mst. Kazbano informed me that three persons came 
in the house and fired with pistol upon the deceased. PW. Karim Bux and Atoo 
Sheedi came there. At the time of incident, my sister Kazbano, Mst. Rukhsana, 
brother’s wife Kalsoom and other family members were sleeping in the house. 
My sister Mst. Kazbano informed me that accused Khadim Hussain armed with 
pistol fired with deceased Mohammad Uris. Prior to this incident, there was no 
exchange hot words with accused and deceased Mohammad Uris. Thereafter, 
my uncle complainant went to the Police Station and lodged such FIR. My 
statement under section 161 Cr.P.C. was recorded by Police. I had not seen the 
accused at the time of incident.”

(Emphasis supplied)

19. PW.6 Karim Bukhsh while recording his statement before the Court stated as under:-

“This incident took place on 16.12.1999. It was about 3-0 A.M, I raised 
cries towards the house of Mohammad Uris. I, Atoo, Shoukat, Aloo 
rushed towards the cries, and saw deceased Mohammad Uris lying on 
the Palang. Mst: Kalsoom and Kazbano were present and informed me 
that the un-known persons fired with pistol and killed Mohammad Uris. 
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I then called Noor Mohammad from his house, came there. Kalsoom 
further informed that three un-identified persons killed Mohammad 
Uris. Complainant Noor Mohammad went to the Police Station and 
lodged such F.I.R. My statement under section 161 Cr.P.C was recorded 
by Police. The accused present in Court had not seen by me at the time 
of incident.”

(Emphasis supplied)

20. PW.7 Muhammad Hanif stated in his statement before the Court as under:-

“I knew deceased Mohammad Uris. This incident took place about 5/6 
years back. Police prepared Danishnama of dead body of deceased 
Mohammad Uris. Police prepared such mashirnama. I produce the 
same at Ex:19-A and say that it is same, correct and bears my signature. 
Voluntarily says, that the Police obtained my signature on empty paper 
as Ex:19-A. Police prepared the Danishnama of dead body of deceased. 
I produce such mashirnama at Ex:19-B and say that it is same, correct 
and bears my signature. Police prepared the mashirnama of place of 
Vardat which was shown by me to P.Ws. I produce the same at Ex:19-C 
and say that it is same, correct and bears my signature. I showed the 
empty bullet of pistol. Police prepared such mashirnama. I produce the 
same at Ex:19-D and say that it is same, correct and bears my signature. 
Police prepared the mashirnama of cloths of deceased, in my presence. 
I produce the same at Ex:19-E and say that it is same, correct and 
bears my signature. The accused Khadim Hussain, Noor Muhammad, 
Mohammad, Mohammad Ashraf were not arrested in my presence. 
Police only obtained my signature on empty paper. I produce such 
mashirnama at Ex:19-F and say that it bears my signature. Police has 
also not recovered dagger from accused Ashraf. Police only obtained my 
signature on empty paper. I produce such mashirnama at Ex:19-G and 
say that it bears my signature. Police has not recovered the stolen cloths 
in my presence. Police only obtained my signature on empty paper. I 
produce such mashirnama at Ex:19-H and say that it bears my signature. 
Police has not recovered any Pistol from the possession of accused 
Khadim. Police only obtained my signature on white paper. I produce 
such mashirnama at Ex:19-I and say that it only bears my signature. I had 
not identified the accused in identification parade. Police only obtained 
my signature on white paper. I produce such mashirnama at Ex:19-J and 
say that it bears my signature. Police has not recovered the Pistol and its 
licence in my presence. Police obtained my signature on white paper. I 
produce attested P/S copy of mashirnama of recovery of Pistol and its at 
Ex:19-K, and say that it bears my signature on white paper. Police has 
not recovered golden ornaments in my presence. Police only obtained 
my signature on white paper. I produce such mashirnama at Ex:19-L 
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and say that it bears my signature. The accused present in Court are 
same. The property produced in Court were not shown me by the Police. 
Police only obtained my signatures on respective mashirnamas.

Note:-  At this stage, the learned DDA for the State declares witness 
hostile and request for permission to cross-examination from 
witness.”

(Emphasis supplied)

21. The record reveals that during the course of investigation, Moosa and two other persons 
were arrested. However, were let off. The present convicts were arrested on suspicion. 
Complainant when appeared as PW.1 before the Court, he, though, mainly stuck to his 
gun, however, made dishonest improvements in his statement. Nevertheless, the PW.1 
conceded that he has neither nominated the appellants in the FIR nor in his statement 
recorded under section 161 Cr.P.C. he further stated that the accused/convicts are 
already known to him as they are their neighbours since long. According to PW.1, he 
lodged the FIR at 10:00 a.m, with the delay of six hours and that too with deliberation 
and without explanation. 

22. The statement of P.W.2 does not help the prosecution nor inspires confidence. Admittedly, 
a very poor, inefficient, inadequate and scanty cross-examination has been conducted 
and the reason for such unhealthy and un-warranted professional attitude and conduct 
will be discussed at later part of this judgment. Notwithstanding the poor and scanty 
cross by the Defence Counsel, even then the statement of PW.2 does not ring true and 
deserves rejection for more than one reason. Firstly, because the statement recorded 
before the Court is not reconcilable with the statement recorded under section 164 
Cr.P.C/ Ex.13-A. For instance before the Court she states that they woke up on hearing 
of voice and noise of persons and found the four culprits in the house who were armed 
and Khadim Sheedi made a straight fire upon her husband and he fell down. Meaning 
thereby that they woke up upon hearing of noise and voice of persons; that the murder 
was committed inside the room, whereas in the statement under section 164 Cr.P.C she 
states that they heard the noise of fire and woke up; that her husband opened the door 
and went outside the room and the accused made a straight fire on him and he fell down, 
which they observed from window. Meaning thereby that there were two fires; that they 
woke up upon fire report; that the incident took place outside the room. Secondly, in the 
Court statement though the accused were alleged to be armed but without describing 
the nature and kind of weapon, whereas in the statement under section 164 Cr.P.C she 
describes the kind of weapon and also attributes holding of two boxes by Mohammad. 
Thirdly, in the Court statement she states that after half an hour police came and they 
narrated the incident to the police. Meaning thereby that they made statement to Police 
and described the incident. Whereas, under section 164 statement she states that due to 
fear they did not disclose the incident to anybody and after arrest of the accused they 
came out of fear and narrated the same facts to police, meaning thereby for the first 
time, they made statement under Section 161 Cr.P.C to police after arrest of accused 
and nominated the accused. Admittedly, the statement under Section 164 Cr.P.C was 
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recorded on 13.01.2000 after the delay of 27 days. With the result, the statement is 
belated and the contradictions noted and pointed hereinabove are quite grave, glaring 
and render the statement untrustworthy, unbelievable and irreconcilable with statement 
under Section 164 Cr.P.C. The PW has lied on each and every material particular and 
thus shaked the worth, value and legal weight of the evidence.

23. Coming to the statement of PW.3. Admittedly, both the statements i.e. Court statement 
and statement under section 164 Cr.P.C are divergent, contradictory and conflicting. 
In main statement she states that on commotion she and her brother woke up whereas 
in statement under Section 164 Cr.P.C she states that she, her sister, sister in law and 
brother woke up upon hearing noise of fire, meaning thereby that there were two fires. 
Whereas, only one empty shell was recovered from the house. In statement under 
section 164 Cr.P.C states that in the light of bulb through the window she found that the 
accused were armed and accused Khadim Sheedi made a straight fire on her brother 
who fell down, meaning thereby that either the victim or the witness, one was out of 
room and none of the witness state about the availability of bulb-light. She further states 
that out of fear they did not disclose that to anybody, meaning thereby that she did not 
record her statement under Section 161 Cr.P.C. But in the statement under Section 164 
Cr.P.C states that Police arrested the accused and recovered the stolen articles and they 
came out of fear and narrated the story to the Police. So again re-affirming the fact that 
prior to arrest of the accused she did not nominate accused nor made any statement 
under Section 161 Cr.P.C. against the accused persons before 13.01.2000. Hence, on 
the analogy discussed in the preceding para, the evidence of P.W.3 is unbelievable and 
unacceptable, as such discarded.

24. As far as the statement of P.W.4 is concerned if the statement recorded u/s 164 Cr.P.C 
and that of recorded before the Court kept in juxtaposition, one must note certain 
inherent and basic contradictions, which are irreconcilable. For instance, in Court 
statement, she does not mention the presence of Mst. Kulsoom; that she speaks of four 
armed persons present in the house without describing the kind and nature of weapons; 
that no assertion with regard to kind of weapon allegedly used by the alleged accused 
Khadim Hussain; that no allegation of alleged stolen property in the hands of any of the 
alleged accused; that the police reached at venue after half an hour and she narrated the 
incident to police and recorded her statement u/s 161 Cr.P.C. Whereas, in  the statement 
recorded u/s 164 Cr.P.C absolute U-turn has been taken; i.e. that the presence of Mst. 
Kulsoom is mentioned; that all the alleged accused have been specifically nominated 
being armed with different kinds of weapons; that one accused was described to be 
holding stolen property; that they did not disclose the names of accused to anybody 
due to fear; that after the arrest of the accused they came out of fear and narrated the 
same facts to police. Meaning thereby for the first time, this PW made a statement 
against the accused before Judicial Magistrate after lapse of more than 25 days. It is far 
from comprehension, beyond imagination and contrary to human behavior and natural 
conduct that the wife and two sisters while watching murder of husband/brother despite 
knowing culprits would not disclose the name and identity of culprits on lame excuse 
and pretext of fear or extension of threat. So, it can safely be concluded either P.W.2 
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to 4 have not seen the culprits or they did not know and identify the culprits, in any 
case, they are not telling the truth. In these circumstances either of the statement is not 
believable, as the acceptance of one is bound to culminate in rejection of the other. 
Furthermore, it is un-ascertainable whether the victim sustained injury inside the room 
or out of the room. PW.2 to 4 state that after sustaining injury the victim fell down 
on the ground, if it is so, then the site plan does not show where he fell nor any blood 
has been secured showing the place where the victim fell down on the ground. PW.1, 
PW.5, PW.6 state and the mashirnama shows that the victim was lying on the Plung, 
but nobody states that after sustaining injury and falling on the ground, either the victim 
himself moved to the bed and whether he could move or was removed by whom, when 
and under what condition.

25. The overall perusal of the statements referred to hereinabove, leave no room for doubt 
that PW.1 is not an eye-witness of the incident but the information conveyed to the police 
rests on the information passed on to him in the presence of PW.5 & PW.6 by PW.2 to 
PW.4 and clearly it was stated by them that the assailants were un-identified. To this 
extent, neither PW.1 was declared hostile nor cross-examined by the prosecution. So far 
as the statements of PW.2 to PW.4 are concerned, a detailed discussion, vide paragraphs 
No. 21 to 24 of the judgment, has been made and the statements of PW.2 to PW.4 being 
belated, contradictory, self-destructive are unbelievable. So far as the statement of PW.5 
is concerned, the opening words of his statement are to the effect that he was informed 
by Mst. Kazbano that three un-identified assailants entered the house and committed 
murder of Uris. However, in the later part he states that Mst. Kazbano told him that 
Khadim Hussain Sheedi committed murder of Uris. In reply to cross question he admits 
that he has not nominated the accused in his statement recorded under Section 161 
Cr.P.C, so meaning thereby that the later portion of the statement is an improvement. 
Furthermore, there is no mention of the rest of the three accused. The only impartial and 
uninterested witness produced by the prosecution is PW.6 who, though, is not an eye-
witness, yet his statement is relevant under Article 19 of the Qanoon-e-Shahadat Order, 
1984, on the principle of  ‘Res gestae’, as soon after the incident they were attracted on 
the hue and cries of the inmates of the house and on their arrival, they were informed 
that un-identified persons had committed murder of Uris with a request to procure 
attendance of complainant Noor Muhammad. It is pertinent to mention here that the 
inmates of the house did not express any apprehension or fear or extension of threat by 
the assailants asking them not to disclose their names and identification. This witness 
was not declared hostile. The statement of this PW alone is sufficient to dismantle the 
entire edifice of the  prosecution case introduced by PW.2 to PW.4. Reliance is placed 
on the dictum laid down in AIR 1955 ALLAHABAD 328 “MAHENDRAPAL AND 
ANOTHER VS. THE STATE”. The relevant portion is reproduced hereunder: 

“The ahata was occupied by a number of persons, apart from the deceased and 
the eye-witnesses, and it is in evidence that they were sleeping there. It is further 
in evidence that those persons came up immediately after and it is alleged that 
they were informed by the eye-witnesses as to who the two culprits had been, 
namely, the two appellants. Amongst those persons were Onkar Nath Tewari, an 



Federal Shariat Court of Pakistan

Page No. 173

Assistant Public Prosecutor, Rajendra Singh Amin, Bhagwat Singh and certain 
others. These persons were not produced as witnesses in the case. They were, 
however, examined by the investigating Officer on 2-7-1953, as stated by him. 
There non-production has been explained upon the hypothesis that they did not 
actually see the culprits.

Assuming that they did not, their evidence was material, not with a view to 
prove the actual fact of murder, which was ‘in issue’, but to prove the relevant 
fact’ namely that just after the event the eye-witnesses disclosed the names of the 
culprits to those who came _______, this relevant fact having been so connected 
with the fact in issue in view of S.6, illustration (a), Evidence Act, as to have 
necessitated the giving of evidence on that relevant fact itself as required by S. 5 
of that Act. S.5, Evidence Act, says that evidence may be given of the existence 
or non-existence of every fact in issue and of such other facts as are declared in 
the Act itself to be relevant.”

(Emphasis supplied)

The appraisal of the material collected by the prosecution reveals that not only the involvement 
of appellants is doubtful, rather a case of no evidence qua involvement of appellants No.1 to 
4. As observed earlier, that the P.Ws did not corroborate each other on material particulars 
and important points. Beside, for the first time after 27 days a new story by involving the 
appellants was introduced. The intentional suppression of material facts and recording belated 
statements by taking U-turn and making dishonest improvements to their earlier narrations, 
adversely reflect upon the bona-fide and honesty of three P.Ws i.e. 2 to 4 and seriously shakes 
their credibility. Gone are the days when a piece of statement of a witness was accepted and the 
other piece rejected though made in the course of same proceedings on the analogy of “sifting 
the grain from the chaff”, because fortunately the same is no more the law of the land. By 
now, it is settled that if a witness is found lying in respect of a particular matter regarding the 
same incident, his/her rest of the statement regarding the same incident shall not be believed, 
as of now, our criminal jurisprudence rests on the principle ‘falsus in uno falsus in omnibus’. 
Applying the universal legal principle ‘falsus in uno falsus in omnibus’, we feel no difficulty 
to discard the statements of PW.2 to PW.4, by relying on the dictum laid down by Hon’ble 
Apex Court reported in PLD 2019 Supreme Court 527 “NOTICE TO POLICE CONSTABLE 
KHIZAR HAYAT SON OF HADAIT ULLAH ON ACCOUNT OF HIS FALSE STATEMENT.” 

“We may observe in the end that a judicial system which permits deliberate 
falsehood is doomed to fail and a society which tolerates it is destined to self-
destruct. Truth is the foundation of justice and justice is the core and bedrock of 
a civilized society and, thus, any compromise on truth amounts to a compromise 
on a society’s future as a just, fair and civilized society. Our judicial system has 
suffered a lot as a consequence of the above mentioned permissible deviation 
from the truth and it is about time that such a colossal wrong may be rectified 
in all earnestness. Therefore, in light of the discussion made above, we declare 
that the rule falsus in uno, falsus in omnibus shall henceforth be an integral 
part of our jurisprudence in criminal cases and the same shall be given effect 
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to, followed and applied by all the courts in the country in its letter and spirit. It 
is also directed that a witness found by a court to have resorted to a deliberate 
falsehood on a mater aspect shall, without any latitude, invariably be proceeded 
against for committing perjury.

(Emphasis supplied)

26. Of-course, the investigation was very poor, inefficient, incompetent rather dishonest. 
No site plan, no sketch, merely some observations and that too have been drawn at 
the instance of informant, who is not an eye-witness of the incident. Amazingly, no 
blood stained earth was collected from the venue on the pretext of flooring of the 
room. Secondly, the PWs claim to have seen the accused firing through windows, the 
observation do not contain any statement as to whether was it practicable to watch; and 
were the accused visible. Thirdly, one of the PW claims to have seen the accused through 
bulb-light but no observation regarding source of light nor the bulb was secured into 
possession. Unfortunately, none of these inherent defects and lapses that create serious 
doubt regarding veracity of the statements and the manner of the commission of offence 
prevailed upon the trial Court. It appears that the trial Court in its lengthy judgment 
instead of legally analyzing and properly appreciating the facts and evidence in its true 
perspective discussed the citations referred to by the learned Defence Counsel out of 
context and declared the same inapplicable. For instance, the delay in the statements of 
PWs was rejected on the ground that the statements were recorded soon after occurrence. 
The PWs 2 to 4 in their statements under Section 164 Cr.P.C stated that they did not 
disclose the name of accused due to fear, whereas in their statements before the Court, 
state that they stated the incident to the police. Hence a question arose, as to whether the 
P.Ws recorded statement u/s 161 Cr.P.C and any supplementary statement? To resolve 
the issue, we for our satisfaction, perused the Zimnies by restoring to Section 172 Cr.P.C 
and noted that none of the PWs had ever nominated the accused nor claimed to have 
identified or would identify if seen again. No supplementary statement was recorded 
by any of the PW including informant. No impression nor any apprehension or fear was 
ever expressed/shown or recorded before the police by any PW. The police arrested the 
accused on suspicion and for the first time PWs 2 to 4 made statements under Section 
164 Cr.P.C and involved the accused. So from this perspective the citation regarding 
belated statements by the PWs was very much relevant and applicable in all fours.  
Moreover, this has never been the case of prosecution that the accused were enjoying 
bad reputation or they were notorious, hardened and desperate criminals, as no one 
could dare name them even before police. No case/record showing the criminal history 
of any accused was produced. It appears to justify the belated statements a false and 
frivolous story of fear was staged, whereas, the accused were so helpless, that three 
of them even could not apply for bail before the higher forum till conclusion of the 
trial. So much so, two accused served out their complete sentence. Similarly, the non-
production of I.O was also prejudicial to their interest. The DDA sought exemption on 
the ground that the I.O is paralyzed, whereas PW.13 stated that he is retired. The non 
examination of I.O on such flimsy and contradictory ground was a serious irregularity. 
Reliance in this regard can be placed on the following case laws:
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PLJ 1987 FSC 28 “MUHAMMAD YAMEEN vs THE STATE

Yet another defect in the trial is non-production of complainant Muhammad 
Saqlain, the investigating officer. Secondary evidence was produced to prove 
handwriting of Muhammad Saqlain by producing PW.5 Malik Ashraf. There is 
no evidence to show that Muhammad Saqlain was not available or that he had 
absconded or was a proclaim offender.----”

1996 P.Cr.L.J 616 “MUHAMMAD RAZZAQ vs THE STATE

“It may be observed that the Investigating Officer is not a formal witness. He is 
an important witness and, through him, the defence is able to obtain information 
to test the veracity of the evidence given by the other prosecution witnesses. The 
Investigating Officer plays an important role in arriving at the truth during 
a criminal trial. From the cross-examination of Constable Muhammad Ilyas 
it follows that several answers given by him required corroboration. In the 
facts and circumstances of this case, it was unsafe to base the conviction of the 
appellant on the solitary uncorroborated statement of Constable Muhammad 
Ilyas.”

1972 P.Cr.L.J 1259 MUHAMMAD SHARIF & ANOTHER vs THE STATE

“The only question raised before me is that since the police officer, who 
recorded the statement of Muhammad Moonas and the other police officers, 
who subsequently carried out the investigation, have not been produced, the 
petitioners have been prejudiced in their trial. They have not been in a position 
to bring out the discrepancies, if any, in the statements of the prosecution 
witnesses. Learned Counsel for the State agrees, that the non-production of the 
police officers has caused prejudice to the petitioners.” 

27. In the light of above discussion, we do not feel any hesitation to hold that the prosecution  
has miserably failed to prove its case against the appellants and the conclusions drawn 
by the trial Court are based upon misreading and non-reading of the evidence available 
on the record. Similarly, the facts have been mis-appreciated and the law has been mis-
applied. Thus the impugned judgment, being perverse, illegal and contrary to the norms 
of natural justice, is hereby set aside. Resultantly, the conviction and sentence recorded 
against the appellants is set at naught. The appellants and the two co-convicts namely 
Khadim Hussain and Noor Mohammad are hereby honorably acquitted of the charge. 
The appellants are on bail, their bail bonds stand discharged.

28.  Before parting with the judgment, we are constrained to observe that this was one of the 
worst kind of murder trials conducted by the Trial Court, as it took long seven years to 
conclude.

The following chart shall show the nature of proceedings and the frequent adjournments, 
granted by the Court:
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Purpose of hearing Dates of 
Hearing

Period consumed

For formal hearing 69 Challan submitted on 25.01.2000

08.05.2000 to 10.12.2001
For framing of Charge 33 24.12.2001 to 08.01.2003

Charge framed on 22.01.2003
For attendance of  PWs 48 19.02.2003 to 24.04.2004

First evidence was recorded on 
13.05.2004

For Judgment 4 10.03.2007 to 31.03.2007
Adjournment sought by Defence 
Counsel 

37

Presiding Officer not available 39

29. As reflects from the chart vide Para 28, challan was submitted on 25.01.2000. 69 
dates were fixed for FORMAL HEARING ranging from 08.05.2000 to 10.12.2001. 
Formal hearing is a term absolutely alien to criminal jurisprudence and Cr.P.C, but 
how was brave and bold the learned Judge who granted judicial remands to UTPs only 
for formal hearing. 33 hearings were fixed for framing of charge and the charge was 
framed on 22.01.2003. 48 dates were fixed for production of prosecution evidence. 
The announcement of judgment took 04 hearings.  37 adjournments were granted at 
the requests of defence counsel and the presiding officer was not available on 39 days 
of hearing. 03 accused persons remained under trial prisoners. So, it can safely be 
concluded that the proceedings were conducted contrary to the dictum laid down by 
the Hon’ble Apex Court in its judgment reported in PLD 1983 SC 426 “MUHAMMAD 
RAFIQ vs. MUHAMMAD RAFIQ & ANOTHER”. The relevant portion is reproduced 
as under:-

“It has been provided in Part-B, Chapter 24-B, V-III, of the High Court Rules 
and Orders that the Sessions Judges should reserve several days in each month 
exclusively for Sessions trials and that he should fix the dates of each case and 
inform the relevant agency to ensure the attendance of the prosecution witnesses 
on that date. The trial of such cases is normally to proceed from day to day. Rule 
6 of the aforementioned rules provided as follows:- 

(6). The High Court requires explanations to be furnished in monthly Sessions 
statements of any cases pending over two months.”

The tools, ranging from investigator, prosecutor, defence counsel and the Court 
responsible for providing and doing justice turned toothless, remained ineffective, 
inefficient and incompetent. Each one of the organ miserably failed to discharge its 
function and perform its legal, moral and professional obligations in accordance with 
law. The more painful, pinching and saddening is the fact that 03 of the accused remained 
behind the bars as UTP till their conviction and almost all of them completed their 
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awarded sentences in jail. The conduct of I.O hopelessly remained shameful, according 
to P.W.1, he lodged the FIR at 10:00 a.m., whereas the FIR contains the time of lodging 
of FIR at 04:00 a.m. The I.O did not prepare the site plan (No map, no sketch). He did 
not collect blood stained earth on the pretext of flooring of house. He did not submit 
challan within 14 days as required u/s 173 Cr.P.C. or interim challan within 17 days as 
contemplated by Act XXV of 1992. He obtained the signature of Musheers on plain 
papers as reflects from the statement of P.W.7. On account of motive contained in the 
FIR, he arrested Moosa Memon and two other persons. However, later on, they were 
released on bail but the challan does not contain a single word in respect of said three 
persons. He did not produce the prosecution witness in time and the first statement was 
recorded on 13.05.2004.

30. He almost remained absent on various dates of hearing and eventually did not record 
his statement before the Court on the pretext he is paralyzed, whereas, according to 
D.A, he was retired. 

Instead of tracing the real culprits, he booked innocent persons and on account of 
dishonest investigation, three accused remained behind the bars for a longer, beautiful 
and precious part of their life. Similarly, the learned DDA did not take care of the matter. 
Instead of prosecutor, he became a persecutor. The P.Ws were not produced before the 
Court in time without any plausible reason. Had he been vigilant and interested to 
complete the trial, he could have achieved the object within 03 months by procuring the 
attendance of P.Ws and resisting the frequent adjournments sought by defence counsel. 
Similarly, the defence counsel was also sailing in the same boat. His conduct appears to 
be dubious, doubtful and controversial. The record shows that he sought more than 37 
adjournments. He remained absent without any plausible reason on the crucial dates of 
hearing, particularly when the prosecution witnesses were in attendance. He remained 
casual in his attendance and conducted poor, scanty and dishonest cross-examination. He 
did not bring on record any contradiction, improvement thought the P.Ws, particularly 2 
to 4, have almost taken absolute U-turn to their previous narration. Not only he did not 
resist the production of P.W.13 who illegally exhibited investigation record but did not 
cross-examine the P.W.13, as is reflected from the following observation:-

 “CHANCE GIVEN, CROSS NIL.”

He remained casual in his attendance, withdrew the bail application when the accused 
persons were behind the bars for a period of more than two years and were entitled to 
bail as a matter of right because there were no fault on their part. However, if there 
was any fault, it was on the part of counsel as he sought unauthorized, unwarranted, 
unjustified and frequent adjournments, which the Trial Court was required to have 
refused. In the given circumstances of this case, no doubt, the conduct of the defence 
counsel was painful, shameful and unfortunate, with the result, can be termed  and 
treated as the worst kind of professional misconduct.

31. Coming to the conduct of the Trial Court, particularly Mr. Sadiq Hussain Bhatti, the then 
1st Additional Sessions Judge, Badin, is actually unwarranted and contrary to the norms 
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of administration of justice and code of conduct, therefore, amounts to misconduct. 
Administration of justice is the prime and paramount function and legal obligation of 
the Court. The Court is required to ensure that not only justice is done between the 
parties but appears to have been done. It is possible, where the judge remains cautious 
and conscious by strictly adhering to legal procedure prescribed by the High Court 
rules and Orders, particularly that relates to murder trials. The High Court rules and 
orders require that once a murder case starts that continues ‘DE DIE IN DIEM’, until 
it finishes. But, this case took long 07 years to conclude.  Legally no adjournment 
is granted, except inevitable and that too for valid, viable and justifiable reasons in 
the greater interest of justice. But the record shows that request for adjournment on 
any pretext or even without any reasons, were frequently entertained in a casual and 
mechanical manner. 

32. It is painfully observed that the Trial Court did not perform its legal obligation by 
remaining cautious towards the proceedings. Admittedly, the accused were illiterate 
and unaware of their legal rights. The conduct of defence counsel transpires that the 
accused stood deprived of their right of defence contemplated by Section 340 Cr.P.C 
and guaranteed by Art. 10-A of the Constitution. The Court being the guardian of 
the rights of the parties was required to take notice of any foul play or joining of the 
hands on the part of players either to dismantle the case of prosecution or to book an 
innocent person like the one in hand. Legally, the Courts are not supposed to remain 
silent spectator but are under legal obligation to remain alive with and take notice of the 
proceedings. Reliance is placed on 1981 SCMR 294 “ABDUR RAHIM & 14 OTHERS 
vs THE STATE & ANOTHER”. It was held as under:-

“The Court cannot, however, be expected to sit as a silent spectator even when 
it notices that the  non-production  of 

certain witnesses is likely to result in miscarriage of justice. As rightly observed 
by the learned Judge in Chamber, every Judge has inherent powers to ensure the 
justice is done and that for this purpose he can require the Public Prosecutor to 
ascertain whether the witnesses sought to be given up are in fact not prepared 
to support the prosecution case. In proper cases when he smells foul play 
the learned trial Judge would not only be justified, but would in fact be duty 
bound, in the interest of justice, to ascertain this fact himself directly from the 
witnesses.” 

Keeping in view the dubious, collusive or incompetent conduct of the defence counsel, 
it can safely be observed that each and every illegal effort on the part of the prosecution 
to book these innocent people were countenanced without any legal resistance. The 
P.W.02 to 04 took almost U-turn to their earlier narrations. In such circumstances, the 
Trial Court was required to himself had probed by exercising the power vested in it 
under Article 161 of Qanoon-e-Shahadat, Order 1984. The Trial Court in order to reach 
at just conclusion by digging the truth, was itself duty bound to have cross-examined 
the prosecution witnesses, but the Trial Court failed to discharge the legal burden as 
contemplated by Article 161 of Qanun-e-Shadat, Order 1984. For holding the view, we 



Federal Shariat Court of Pakistan

Page No. 179

are supported by the dictum laid down in following Judgments reported as 1997 MLD 
1632 (Karachi) “QALANDRO alias NAZRO vs. THE STATE”, the relevant portion is 
reproduced  hereunder:-

“The question that warrants consideration is whether in the instant case the 
failure of the trial Judge to cross-examine the prosecution witnesses himself 
when the accused appellant was unrepresented would violate either section 340 
of the Code of Criminal Procedure, 1898, or any other provision of law. It is 
of course not the case of the appellant that he himself engaged a counsel who 
was denied proper opportunity by the learned Additional Session Judge. In fact, 
the pertinent question is as to how a criminal trial Court should construe lack 
of legal representation on part of an accused who perhaps for some reason is 
not able to engage a counsel. In cases pertaining to capital punishment the 
answer lies in the High Court Rules and Orders Volume III, Chapter 24, Rule 
1, and the Federal Capital and Sindh Courts Criminal Circular issued by the 
Sindh Government, Chapter VII, paragraph 6 which provide for a pauper 
accused a counsel at State expense. No doubt in matters other than entailing 
a capital punishment no such right is explicitly available by statute or rules to 
the accused to secure legal representation at State expenses, however, I feel in 
such cases it then becomes the duty of the trial Judge himself to put up a cross 
on behalf of the accused. In tis respect if there is any authority needed it is 
the case of Nazir Hussain v. Muhammad Yaqub KLR 1986 Cr.C. 100. It would 
appear to me that till such time the Court puts up such a cross-examination on 
behalf of an unrepresented accused it would not discharge its duty embodied in 
section 340 of the Code of Criminal Procedure. I am aware of the fact that the 
terms of section 340 of the Code of Criminal Procedure provide stipulation in 
terms of right of the accused to be defended and not the duty of the Court as 
such. However, wherever right of the accused in criminal trials is construed the 
corollary by and large results in the form of a duty placed upon the Court. It is 
not section 340 of the Code of Criminal Procedure alone but also Article 161 of 
the Qanun-e-Shahadat which ordains a trial Judge to discover or obtain proper 
proof of relevant facts and in doing so authorizes him to put questions two 
witnesses. In the case of Abdul Rahim and other v. U.B.L. and others unreported 
being 1st Appeal No.26 of 1995 to 1st Appeal No.61 of 1995 from the Hyderabad 
Bench) a Division Bench of this Court comprising Ghulam Hyder Lakho, J., and 
myself (the judgment was written by me) has emphasized the need of the Courts 
in Pakistan operating under the written Constitution to discharge a higher duty 
to do complete justice. In the present circumstances such higher duty could only 
have been performed if the Court had scrutinized the testimonies by confronting 
and cross-examining witnesses to ascertain the truth. Such duty exists even 
when the accused is represented through competent counsel while the vigour of 
such duty can well be appreciated in cases where the accused is unrepresented.

(7) Our own Supreme Court has categorically deprecated the practice of trial 
Court to accept unrebutted testimonies of prosecution witnesses in cases of 



Federal Shariat Court of Pakistan

Page No. 180

unrepresented accused. In this regard the case of S. Muhammad Alam Shah v. 
The State PLD 1987 SC 250 can be cited as authority wherein Zaffar Hussain 
Mirza, J. as he then was) in a Full Bench has been pleased to observe as under:--

‘The Courts below seem to have been greatly influenced in arriving at their 
conclusions by the fact that the accused did not direct any cross-examination 
to challenge the testimony of these witnesses. They have ignored to take into 
consideration that the accused was unrepresented in the trial Court. We cannot 
approve of such an approach to the appreciation of evidence in criminal cases. 
It is the obligation of the Court to take into consideration all matters placed 
before it in a trial before arriving at the conclusion whether a fact is proved or 
not. The proof of a fact depends not upon the accuracy of the statement but upon 
the probability of it having existed.’

Even if in the present case had the accused himself cross-examined the witnesses 
that would not have been a substitute to a cross-examination by a counsel, 
(see Syed Saeed Muhammad Shah v. The State 1993 SCMR 550). Accordingly, 
the duty of the Court itself to make an attempt in cases where the accused is 
unrepresented and does not conduct a cross-examination to extract the truth 
from the material available cannot but be overemphasized.”

(Emphasis supplied)

In another case reported as AIR 1954 Calcutta 305 “SUNIL CHANDRA ROY & ANOTHER vs. 
THE STATE”.

33. The above painful discussion would show that how the trial was mishandled and mis-
conducted by violating the High Court rules and orders, ignoring the dictums on the 
subject laid down by the Hon’ble Apex Court, violating the human rights, values and 
morality. The difficulties and miseries of the accused were never appreciated and taken 
into consideration, with the result it speaks volume that how did this Zenith work.

34. The Registrar of this Court to send a copy of this judgment to the Hon’ble Chief Justice 
of High Court of Sindh, Karachi for placing copy of the judgment in the personal file of 
Mr. Sadiq Hussain Bhatti, the then 1st Additional Sessions Judge, Badin.

35. These are the reasons for our short order dated 12.06.2019.

Mr. Justice Muhammad Noor Meskanzai
Chief Justice

Mr. Justice Syed Muhammad Farooq Shah
Judge
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JUDGMENT

MUHAMMAD NOOR MESKANZAI, CHIEF JUSTICE: Through this Jail appeal, the 
appellant has called in question the legality, propriety and validity of the judgment dated 29th 
June, 2019, passed by learned 1st Additional Sessions/Model Criminal Trial Court Judge, 
(MCTC) Kandhkot, whereby the appellant was found guilty and sentenced as under: 

“Accused Sholo alias Rasool Bux son of Manglo Shar, is convicted under section 
265-H (ii) Cr.P.C for the offence punishable under section 302 (b) PPC as Tazi’r 
and sentenced to imprisonment for life and to pay fine of Rs. 100,000/- which 
on recovery shall be payable to the legal heirs of deceased Hidayatullah and 
in default whereof to further undergo R.I for six months. The benefit of section 
382-B Cr.P.C is allowed to the convict and the period for which he has remained 
in custody shall be computed towards sentence.”

2. Brief facts of the case in hand are that FIR No. 18 of 2006 was lodged by the complainant 
Allah Dino under sections 17(3), 17(4) of Offences Against Property (EOH) Ordinance, 
1979 R/W Section 147, 149-PPC, with the allegation that on 26.09.2006 at 05:30 p.m. 
he alongwith his sons Sanaullah and Ali Dost were in their house when they heard cries 
of “Robbery, Robbery”, raised by his son Hidayatullah who was returning back after 
grazing his cattle. On the said hue and cries, he alongwith his sons Sanaullah and Ali 
Dost went towards the place of noise where they saw Sholo alias Rasool Bux armed 
with K.K, Bashir son of Saindad, Miandad with Rocket Launcher, Sultoo with Rocket 
Launcher, Soomro with K.K, Yaseen, Dodo, Melao, Habeeb, Jalan, Saindad, Shahdad, 
Bashir son of Muhammad Hassan, Hassan, armed with K.Ks, all by caste Shar r/o 
village Katcha area Geehalpur, Taluka Kashmore and 10 unidentified persons armed 
with K.Ks had encircled Hidayatullah. Accused Sholo alias Rasool Bux challenged 
and told the complainant that he has unlawfully occupied their land as such they will 
not spare him (complainant party), saying so all the accused persons on the force of 
weapons drove cattle of complainant party. Hidayatullah tried to grapple with them, 
on that accused Sholo alias Rasool Bux fired at Hidayatullah with his K.K which hit 
him and he fell down by raising cries. The rest of the accused made aerial firing in 
order to create terror and harassment. On receipt of injury on his neck Hidayatullah 
succumbed to his injury. The complainant and his son were armless, therefore, could 
not do anything, however, on report of gun short fire the other villagers reached at that 
venue but accused went towards southern side alongwith cattle. 

3. Mehrab s/o Mughal and Bashir s/o Muhammad Hassan were arrested on 02.10.2006 
whereas the rest of the accused remained absconder and the record shows that Mehrab 
and Bashir absconded from the jail. Similarly, two other accused persons namely Jalan 
s/o Balo and Bashir s/o Saindad were arrested on 10.12.2012 who have also absconded. 
Present appellant Sholo alias Rasool Bux and acquitted accused Bashir s/o Muhammad 
Hassan were arrested from jail on 10.12.2012 as they were already in jail in connection 
with some other case.

4. The case was initially tried by Anti Terrorism Court-II Sukkur and subsequently 
transferred to the file of Sessions Judge Kashmore at Kandhkot on 15.11.2018. 
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5. Charge was framed on 14.03.2019 to which the accused did not plead guilty and claimed 
trial. 

6. In order to prove the charge, the prosecution produced as many as 07 witnesses. 
After examination of prosecution witnesses, the statements of accused were recorded 
under section 342 Cr.P.C, however, neither they opted to produce defence witnesses 
nor proposed to record statements under section 340(2) Cr.P.C. The trial so conducted 
culminated in conviction of accused Sholo alias Rasool Bux whereas co-accused Bashir 
S/o Muhammad Hassan was acquitted of the charge. The convict/appellant filed the 
instant jail appeal. 

7. Learned counsel for the appellant argued the case at some length. The Additional 
Prosecutor General pointed out that the accused has not been examined properly under 
section 342 Cr.P.C as material evidence i.e. medical evidence has not been put to the 
accused, therefore, this irregularity is incurable and vitiates the judgment.  He has 
further stated that legally if some material emerge from the cross-examination of a 
witness, in that situation too, the Court is required to put that material piece of evidence 
to accused and seek explanation. He further maintained that normal penalty in such sort 
of case is death as contemplated by Section 396-PPC and the trial Court has opted for 
lesser punishment without discussing any plausible reason. In these circumstances the 
sole legal remedy lies in remand of the case enabling the trial Court to further examine 
the accused under section 342 Cr.P.C. 

8. When the learned counsel for the appellant and complainant were confronted with 
the irregularities so pointed out by the Additional Prosecutor General, Sindh both the 
learned counsel frankly conceded to legal position and requested for remand of the case 
for further examination of accused under section 342 Cr.P.C. 

9. We have gone through the available record with valuable assistance of the learned counsels. 
We find sufficient force in the submissions of the learned Additional Prosecutor General. 
The trial Court formulated three points and the first point pertains to the unnatural death 
of the deceased by receiving fire-arm injuries. Point No. 1 was resolved at the strength 
of medical evidence produced as Ex-50. Whereas the perusal of questioner reveals that 
this piece of evidence was never put to the accused. Secondly, the motive for the offence 
mentioned in the FIR, was supported by PW-1 and PW-2 in their statements, so much 
so, during the course of cross examination  specific  suggestions  regarding  dispute  
over the landed property was put to the PW-1 and PW-2 by the defence counsel, but 
motive was also not put to the accused while recording their statement under section 
342 Cr.P.C. Thirdly, of-course, the appellant remained fugitive of law i.e. absconder for 
long six years and the trial Court in its judgment vide para 34 treated the abscontion as a 
circumstance towards the guilt of the accused, but no question regarding abscontion was 
put to the accused. Therefore, we don’t have any doubt in our mind that the trial Court 
committed incurable irregularity by not putting material evidence to the accused while 
examining the accused under section 342 Cr.P.C. For holding the view we are fortified 
with the dictum laid down by the Hon’ble Apex Court in the judgment titled as: 2010 
SCMR 1009 MUHAMMAD SHAH VS. THE STATE. 
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“It is important to note that all incriminating pieces of evidence, available on 
the record, are required to be put to the accused, as provided under section 342 
Cr.P.C in which the words used are “For the purpose of enabling the accused 
to explain any circumstances appearing in evidence against him” which clearly  
demonstrate that not only the circumstances appearing in the examination-in-
chief are put to the accused but the circumstances appearing in cross-examination 
or re-examination are also required to be put to the accused, if they are against 
him, because the evidence means examination-in-chief, cross-examination and 
re-examination, as provided under Article 132 read with Article 2 (c) and 71 of 
Qanun-e-Shahadat Order, 1984”.

10. There is no cavil to the legal position that if a charge against an accused provides for 
death penalty and is proved by the prosecution, in that case, the trial Court as per the 
mandate of Section 367(5) Cr.P.C has to impose death sentence. However, if the Court 
proposes any sentence other than the normal penalty, in that case, the trial Court is 
required to state reasons for the option of lesser punishment. But the trial Court merely 
stated “keeping in view the mitigating circumstances” without discussing a single 
reason or circumstance justifying the option of lesser punishment and thus committed 
another material irregularity. Reliance is placed on 1991 SCMR 1622 at page 1627 and 
1628 it has been observed as under:--

“We are, however, constrained to remark that despite this Court’s repeated 
observations regarding imposition of the normal penalty of death to those 
convicted for murders and to discredit the impression of marked tendency of 
inhabitation or hesitation on the part of the trial Courts in awarding the said 
penalty, in this case both the trial Court and the learned Appellate Court failed 
to measure the actions of the accused/appellants in proper scales and failed 
to apply their minds reasonably in inflicting the normal penalty provided for 
such offences for obviously no reasons. It is the Divine will that we must be 
firm and resolute to do justice whether it be detrimental to our own interests 
or the interest of those who are near and dear to us. Mercy is the attribute of 
God but we are warned not to allow that which is otherwise unlawful moreover 
we should not show mercy to those who themselves are proved to have acted 
mercilessly….” 

11. Similarly, the observations of the trial Court regarding explanation of Term “Tazkiyah-
al-Shuhood” reflect that the trial Court remained oblivious of the explanation to Section 
7 which reads as under:-

“Explanation. In this section, tazkiyah-al-shuhood means the mode of inquiry 
adopted by a Court to satisfy itself as to the credibility of a witness”.  

12. Furthermore, the trial Court failed to appreciate that in this case, if, for want of 
satisfaction of the requirement of Section 7 Hadd could not be enforced, Section 20 of 
the Offences Against Property (Enforcement of Hadood), Ordinance 1979 should have 
been adhered to which reads as under:- 
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“20. Punishment for ‘haraabah’ liable to Tazir, Whoever commits haraabah 
which is not liable to the punishment provided for in Section 17, or for which 
proof is either of the forms mentioned in Section 7 is not available, or for which 
punishment of amputation or death may not be imposed or enforced under this 
Ordinance, shall be awarded the punishment provided in the Pakistan Penal 
Code (Act XLV of 1860) for the offence of dacoity, or extortion, as the case may 
be”. 

In the given circumstances of this case, relevant and applicable Section is 396 PPC. 

13. Last but not the least, while drawing conclusion the trial Court observed:-

“I am of the considered view that prosecution has succeeded to prove beyond 
shadow of reasonable doubt that on relevant date, time & place, the accused 
Sholo alias Rasool Bux in prosecution of common object of the absconding 
accused named above armed with deadly weapons, being members of unlawful 
assembly and in prosecution of common object committed murder of deceased 
Hidayatullah in resistance of committing the robbery of the cattles, committed 
the murder of deceased Hidayatullah son of complainant by causing him fire 
arm injuries knowingly & intentionally”. 

However, despite clear observation of formation of unlawful assembly by the appellant 
and other nominated accused and the commission of murder in prosecution of their 
common object, amazingly the accused Bashir s/o Muhammad Hassan was acquitted 
of the charge. Since, there was no appeal against acquittal of accused Bashir and the 
judgment to the extent of Bashir has attained finality, therefore, judgment to such extent 
remains in field.  

14. For what has been discussed above and with the consent of the parties, we are inclined to 
accept the appeal and set aside the conviction recorded vide judgment dated 29.06.2019 
and remand the case to the trial Court with direction to further examine the accused 
under section 342 Cr.P.C by putting all the relevant pieces of evidence sought to be used 
against the accused. The Jail authorities must ensure production of the accused before 
the Court for further examination of the accused under section 342 Cr.P.C. The trial 
Court shall conclude the proceedings within one month after the receipt of this judgment 
and record of case. These are the reasons for our short Order dated 28.10.2019.

Muhammad Noor Meskanzai
Chief Justice

Dr. Fida Muhammad Khan
Judge
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JUDGMENT.

JUSTICE MUHAMMAD NOOR MESKANZAI, C.J:-  The instant Criminal Appeal has been 
filed by the convict / appellants Asghar Ali S/o Muhammad Shareef, Aijaz S/o Asghar and 
Khair Bux S/o Malik Mirza against the judgment dated 22.08.2020, passed by the Civil Judge 
& Judicial Magistrate-XIII,  Karachi West, in Crl. Case No.2354/2018, FIR NO.233/2018, 
whereby the appellants were convicted and sentenced as under:

Under Section 245(ii) Cr.P.C. for Offence punishable under Article 3 of Prohibition 
(Enforcement of Hadd) Order ,1979, to suffer rigorous imprisonment for three years, 
each and  to pay fine of Rs.45,000/-, each, or in default thereof, to suffer three months 
simple imprisonment. They benefit of Section 382-B, Cr.P.C.  shall also be awarded  to 
accused persons. 

2. Succinct story of the prosecution case as narrated by the complainant  SIP Khadim 
Hussain of P.S. Mouchko in the FIR (Exh.08/B) is that on 10.11.2018, he along with 
his subordinate staff was engaged in patrolling within the jurisdiction of P.S. Mouchko. 
While patrolling, he received spy information that a Dumper loaded with English 
Whisky / Wine was coming from Hub  Chowki. On such information, he alongwith his 
staff arrived at Hub River Road near Lucky Chowrangi Mouchko at about 1430 hours, 
where they saw a Dumper of yellow colour  bearing Registration No.TUB-722 coming. 
On pointation of the spy informer, they stopped the Dumper. On inquiry, the person 
sitting on the driver seat of the Dumper, disclosed his name as Asghar Ali, the conductor 
disclosed his name as Aijaz, while the two persons sitting in the Dumper, disclosed their 
names as  Muhammad Kareem and Khair Bux.  The complainant associated HC Raja 
Naseer and PC Abdul Waheed as Mushirs / witnesses and checked the Dumper,  and 
found 211 sacks containing 5064 bottles of English wine of different companies. He 
took such recovered wine in his custody and sealed them on the spot.  The personal 
search of the accused persons culminated in recovery of Rs.300/- from accused Asghar 
Ali and Rs.210/- from accused Aijaz. He, then, brought the accused persons alongwith 
recovered property at P.S. Mouchko, where the instant FIR was lodged, as stated above. 

3. After completion of investigation final report, under Section 173 Cr.P.C. was submitted 
before Court.  The Trial Court framed the Charge (Exh-4) against the convict / appellants 
to which they pleaded not guilty and claimed for innocence. 

4. In order to prove the case against the accused persons, the prosecution examined  HC-
Naseer Ahmed (PW-1)  as Exh-5, he produced Memo of Arrest and Recovery as Exh-
05/A.   Inspector Muhammad Shafi (PW-2)  as Exh-8, he was investigating officer 
of the case and produced Roznamcha  Entry No.24 dated 10.11.2018 and the FIR as 
Exh-08/A & 08/B, respectively, he kept the entry No.33 dated 10.11.2018 regarding his 
departure from  police station to the place of incident as Ex.08/C, Memo of the place 
of incident  as Exh.08/D, Roznamcha Entry regarding arrival at P.S.  from the place of 
incident as Exh-08/E, two photographs as Ex;08-F & 8-G, letter to Chemical Examiner 
as Exh-08/H and  Chemical Examiner’s Report as Exh-08/I.  Complainant SIP Khadim 
Hussain (PW-3) was examined as Exh-9. 
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5. Thereafter, the prosecution closed its side vide statement Exh.10.

6. The accused in their respective statements recorded under Section 342, Cr.P.C. (Exh-11 
to 13)  denied the prosecution case and claimed their innocence. They did not examine 
themselves on oath nor led any evidence in their defence.  

7.  The learned counsel for appellants, inter alia, contended that there is considerable 
delay of more than five hours  in lodging of FIR.  It was next contended that according 
to contents of F.I.R. no sample was separated from alleged contraband items nor any 
memo for such purpose was prepared. It was maintained that as per the contents of 
F.I.R. the entire commodity was sealed at the venue. The statement of PW-2  i.e. I.O. 
confirms that “he did not examine the case property”. He referred to document Exhibit 
08/a which  reflects that 211 sacks were sent for examination. Furthermore, PW-1 states 
three bottles were separated for chemical examination, whereas PW-3 states he separated 
some bottles for chemical examination and the report of examiner contains 6 bottles. 
Charge is also defective. PW-1 states that the police officials unloaded and loaded the 
contraband items whereas PW-3 states that he hired the services of 3/4  labourers for 
loading and unloading the case property. Despite prior information, no private person  
was associated to witness the recovery proceedings. The learned counsel submitted 
that in these circumstances there was no occasion for recording conviction, as such, the 
judgment is not sustainable.

8. The learned Additional Prosecutor Genera, Sindh, found it difficult to defend the 
impugned judgment in the given circumstances of the case and frankly conceded that 
conviction is not tenable. 

9. I have heard the learned counsel for the parties and gone through the record with their 
valuable assistance. 

10. The perusal of record reveals that the submissions made by the learned counsel for the 
appellant  have got sufficient force  for multiple reasons.

11. Admittedly, there is considerable delay in lodging of F.I.R. The incident took place at 
2:30 p.m and the report was lodged at 7:30 p.m. There is no explanation whatsoever. 
Not only there is no explanation, rather the statement of the complainant as well as 
PW-1 create more doubt regarding veracity of time qua lodging  report. PW-1 states that 
“we consumed three hours in whole proceedings at place of incident” whereas PW-3 
states “we consumed 07 hours.”   As per the statement of PW-1 there is delay of two 
hours without explanation, and if PW-3 complainant is believed, than at 7:30 p.m. he 
was not in police station, as he remained busy up to 7 hours i.e. 2:30 to 9:30 at venue. 
So not only the delay remains unexplained, rather the very veracity of the FIR becomes 
suspicious and doubtful. 

12. Secondly, to prove the case, the prosecution produced 3 PWs. PW-1 stated 538 bottles 
of different kind of wine were recovered through recovery memo Ex:05/A, whereas 
the recovery memo speaks recovery of 5064 bottles. PW-1 was neither declared hostile 
nor the second witness to recovery memo was produced. PW-2 admitted in cross-
examination “it is correct to suggest that I did not examine the case property”. PW-3 
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stated that they recovered 211 sacks containing 5064 bottles of different brands of wine. 
There is not only no consensus among the PWs on quantity i.e. number of bottles, 
rather statements are divergent, contradictory and conflicting.  PW-2 is silent regarding 
number of bottles and  statement of PW-1 and 3 are contradictory with each other  and 
irreconcilable to the extent that if one piece of evidence is believed that is bound to belie 
the other. There is a great and unmatchable, rather unimaginable difference between 
5064 and 538 bottles. It is painfully observed that the Trial Court without adhering 
to such inconsistent, discrepant conflicting and contradictory statements mechanically 
assessed the evidence and erroneously concluded that the prosecution has established 
its case. Of course, no cavil with the legal provision that sole and single statement of 
a witness is sufficient to sustain capital sentence provided it rings true and inspires 
confidence. 

13.  The F.I.R.. is silent about taking samples for the purpose of chemical examination. The 
letter dated 13.11.2018 reflects that the whole quantity of liquor consisting upon 211 
sacks / bags containing 5064 bottles were sent to chemical examiner. PW-1 states “SIP 
sealed recovered wine and separated three bottles for chemical examination” whereas 
PW-3 states “I also sealed some bottles of wine for chemical examination. The report 
of examiner Exh: 08/I   reads as under:

“DESCRIPTION OF ARTICLES CONTAINED IN THE PARCEL.

Six sealed white cloth parcels each with 03 seals and originally covered bottle of parcel 
No.1 itself labeled as WHITE AND MACKAY bottle of Parcel No.2 labeled as GOLD 
SEAL, bottle No.3 labeled as CATTOS, Bottle No.4 HIGHLAND QUEEN and bottle 
No.5 labeled as TEACHER Last No.6 bottle itself labeled as GRANTS, each of about 
1.5 litr fully filled with brown coloured fluid, each bottle fluid having smell of alcohol.  

___________________________________________________________

TEST PERFORMED

Alcohol Strength Bottle No.1 : 43% v/v or 75% p.s.

As Ethyl Alcohol:- Bottle No.2 to Bottle No.6 : 40% v/v or 69.98% p.s.

100 ml fluid consumed from above each bottle in analysis, remaining case property 
duly sealed is to be collected from this office, within fifteen days from the date of 
receipt of this report.

___________________________________________________________

RESULT OF EXAMINATION

The contents of the above bottle No.1 contains 43%  v/v or 75% p.s. AS Ethyl alcohol.

Bottle No.2 to bottle No.6 each contains 40% v/v or 69.98% p.s. as Ethyl alcohol.”
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14. In these circumstances it can safely be concluded that prosecution failed to prove that 
the alleged chemical certificate relates to or can be taken as a supportive evidence for 
prosecution.

15. Thirdly, the report of chemical examiner reveals that the samples were sent on 
13.11.2018 and the test perhaps was conducted on 10.03.2020, there is no explanation 
for this delay which is fatal for prosecution. 

16. Fourthly, despite prior information, the prosecution did not attempt to associate any 
private person to attest recovery proceedings. PW.1 states “SIP asked 08/10 persons 
to become witnesses of incident”. PW-3 states “it is correct to suggest that I have not 
associated any private witness on the spot”. PW-1 states that the police unloaded and 
loaded the contraband items whereas PW-3 states vehicle was unloaded by labourers 
arranged by me. If this was the position, why the said labourers were not associated 
with recovery proceedings as witness. The non-compliance of mandatory provision of 
Section 103 Cr.P.C. was illegally ignored by Trial Court. 

17. Fifthly, neither the case property nor the alleged samples were produced before the 
Court identified and articled, hence another glaring irregularity.

18. Sixthly, the Trial Court without ascertaining the fact as to how the other two persons 
except the driver without collecting any incriminating material against them could have 
been saddled with the commission of the alleged offence. 

19. In the light of above discussion, I feel no difficulty to conclude that the prosecution 
has miserably failed to prove the case against the convict appellants. The prosecution 
evidence is contradictory, conflicting and irreconcilable, hence unbelievable and non-
trustworthy.  The Trial Court misread and misconstrued the material available on record. 
Resultantly, the appeal is accepted, conviction and sentence recorded, vide impugned 
judgment dated 22.08.2020 by the Civil Judge & Judicial Magistrate-XIII, Karachi 
West is set aside. The appellants are acquitted of the charge. They shall be released 
forthwith, if, not required in any other case or offence.  These are the reasons for my 
short Order dated 12.12.2020.

JUSTICE MUHAMMAD NOOR MESKANZAI
CHIEF JUSTICE.
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Preliminary Hearing:

Learned Counsel for the appellant when confronted with the legal position that the conviction 
has been recorded by the learned Judge Anti-Terrorism Court, MirpurKhas, and the appeal 
against this judgment passed by the Anti-Terrorism Court, lies before the Hon’ble High Court 
of Sindh, as contemplated by Section 25 of the Anti-Terrorism Act, 1997.He stated that earlier 
this matter was remanded back by this Court to Anti-Terrorism Court. 

2. The learned Deputy Prosecutor General present in the Court stated that this appeal is 

not competent before this forum as thelaw is clear on the subject. We are also clear in 

our mind that the appeal filed before this Court is not competent in view of the clear 

provisions of Section 25 of the Anti-Terrorism Act, 1997, which reads as under:

“25. Appeal.-(1) An appeal against the final judgment of (Anti-Terrorism 
Court) shall lie to [a High Court].

(2) Copies of the judgment of (Anti-Terrorism Court) shall be supplied 
to the accused and the Public Prosecutor free of cost on the day the 
judgment is pronounced and the record of the trial shall be transmitted 
to the “a High Court” within three days of the decision.

(3) An appeal under sub-section (1) may be preferred by a person sentenced 
by (Anti-Terrorism Court) to “a High Court” within [Fifteen) days of the 
passing of the sentence. 

(4) The Attorney General, (Deputy Attorney General, Standing Counsel) or 
an Advocate General (or an Advocate of High Court or Supreme Court 
of Pakistan appointed as Public Prosecutor, Additional Public Prosecutor 
or a Special Public Prosecutor) may, on being directed by the Federal or 
a Provincial Government, file an appeal against an order of acquittal or 
a sentence passed by (An Anti-Terrorism Court) within [thirty] days of 
such order.

[(4-A) Any person who is a victim or legal heir of a victim and is aggrieved 
by the order of acquittal passed by an Anti-Terrorism Court, may within 
thirty days, file an appeal in a High Court against such order.

(4-B) If an order of acquittal is passed by an Anti-terrorism Court in any case 
instituted upon complaint and the High Court, on an application made to 
it by the complainant in this behalf, grant special leave to appeal from 
the order of acquittal, the complainant may within thirty days present 
such an appeal to the High Court.]

(5) An appeal under this section shall be heard and decided by “a High 
Court” within seven working days.

[(6) Omitted by Ordi.IV of 1999 and XIII of 1999 w.e.f. 27.4.1999].

(7) Omitted by Ordi. IV of 1999 and XIII of 1999 w.e.f. 27.4.1999]

(8) Pending the appeal “a High Court” shall not release the accused on bail.
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[(9) For the purpose of hearing appeals under this section each High Court 
shall establish a Special Bench of Benches consisting of not less than 
two Judges.

(10) While hearing an appeal, the Bench shall not grant more than two 
consecutive adjournments.]”

3. We do not subscribe to Counsel for the appellant, because Anti-Terrorism Act being a 
special law as per Section 32 of the Act has got overriding effect. Of course, this case 
was remanded by this Court, as originally the appeal had been filed in the Hon’bleHigh 
Court of Sindh, Circuit Court at Hyderabad and subsequently transferred to this Court, 
which was disposed off on 19.01.2019. No cavil with preposition that two wrongs do 
not make a right.Since the principal offence whereby the convict has been convicted,is 
Section 365-A PPCand death penalty has been awarded, rest of the offences are ancillary 
thereto.According to Section 17 read with Section 21-M of the Anti-Terrorism Act, any 
other offence committed in the same series of act falling within any other law is also 
triable by the Anti-Terrorism Court. For the sake of convenience, both the Sections are 
reproduced respectively: 

“17. Powers of (Anti-Terrorism Court) with respect to other offences.-
When trying any scheduled offence, (Anti-Terrorism Court) may also try any 
offence other than the scheduled offence with which the accused may, under 
the Code, be charged at the same trial.”

“21-M. Joint Trial.- (1) While trying any offence under this Act, a Court 
may also try and other offence which an accused may, under the Code of 
Criminal Procedure, 1898, be charged, at the same trial if the offence is 
connected with such other offence.”

(2) If, in the course of any trial under this Act of any offence it is found 
that the accused person has committed any other offence under this 
Act or any other law for the time being in force, the Court may 
convict an accused for such other offence and pass any sentence 
authorized by this Act or, as the case may be, such other law, for the 
punishment thereof.”

4. So, on this analogy too,the conviction recorded and sentence awarded under Section 
395 PPC, may be treated ancillary to the principal offence and the appeal lies before the 
forum, provided by Anti-Terrorism Act, 1997.

5. Therefore, for the reasons discussed hereinabove, this appeal does not lie before this 
Court, hence, the office to transfer this case to Hon’ble High Court of Sindh,Circuit 
Court at Hyderabad. Photocopy of this order as well as this appeal be retained.

MR. JUSTICE MUHAMMAD NOOR MESKANZAI
CHIEF JUSTICE

MR. JUSTICE SHAUKAT ALI RAKSHANI 

MR. JUSTICE DR. SYED MUHAMMAD ANWER
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IN THE FEDERAL SHARIAT COURT
(Appellate/RevisionalJurisdiction)
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MR. JUSTICE MUHAMMAD NOOR MESKANZAI, CHIEF JUSTICE

MR.JUSTICE  DR.SYED MUHAMMAD  ANWER
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Mian Bux S/o Haji Sohbat Malokhani …. Appellant.
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2. JAIL CRIMINAL APPEAL  NO.12/I/2019
Asghar S/o Mohammad Siddique Mallah …. Appellant.
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JUDGMENT

JUSTICE MUHAMMAD NOOR MESKANZAI, C.J :-The above Jail Criminal Appeals are 
directed against common judgment dated 19.11.2016 passed in Sessions Case No. 352/2012 
FIR No.37/2012,  registered at PS Bhitshah, Hyderabad, whereby Appellants MianBux S/o 
Haji Sohbat Malokhani, Asghar S/o Muhammad Siddique Mallah and Muhammad Hassan S/o 
Rustam Shahani were convicted  and sentenced by the learned Additional Sessions  Judge, 
Matiarias Under:

“Accordingly accused Muhammad Hassan, Asghar and MianBux are hereby sentenced 
to suffer life imprisonment u/s 302 (b) PPC. The accused are further directed to pay 
Rs.400,000/- each to the legal heirs of deceased Punhal Malookhani as compensation 
u/s 544-A Cr.P.C. In default of payment of the compensation, the accused shall further 
suffer imprisonment for period of six months while said amount of compensation shall 
be recoverable as arrears of land revenue. The prosecution has also proved the charge 
u/s 324 PPC against all the accused beyond the shadow of reasonable doubt hence I 
convict them u/s 265-H(ii) Cr.P.C. for offence u/s 324 PPC and sentence them to suffer 
R.I. for five years, and further sentence them to pay fine Rs.10,000/- each. In case 
of default in payment of fine, the defaulting accused shall further suffer S.I. for two 
months. They are further convicted u/s 265-H(ii) Cr.P.C. for offence u/s 337-F(iii) PPC 
for causing firearm injuries to PW Majano, sentenced them to pay Daman Rs.50,000/- 
each to PW Majano. The accused are further convicted u/s 265-H(ii) Cr.P.C. for offence 
u/s 392 PPC, and sentenced to suffer R.I. for five years, and further sentenced to pay 
fine Rs.10,000/- each. In case of default in payment of fine, the defaulting accused shall 
further suffer S.I. for two months. The accused are further directed to pay Rs.30,000/- 
each to PW Jai Ram as compensation u/s 544-A Cr.P.C. for the robbed articles. In 
default of payment of the compensation, the accused shall further suffer imprisonment 
for period of  six months while said amount of compensation shall be recoverable as 
arrears of land revenue. All the sentences of imprisonment against the accused shall 
run concurrently. The accused Muhammad Hassan and Asghar are behind the bar since 
26.03.2012 till to date, while accused MianBux is behind the bar since 09.12.2013 till to 
date, hence benefit of section 382-B Cr.P.C. is extended to them. The accused Muhammad 
Hassan, Asghar and MianBux are present in custody, hence they are remanded back to 
C.P. Hyderabad with conviction warrant/slip to serve out their sentences”

2. The prosecution story in brief  as narrated by complainant Kamal Khan S/o Lal Muhammad 
Malokhan in the FIR (Exh.8/A) is that during night of 26.03.2012 at 01:30 a.m. present 
accused / appellants alongwith absconding accused Ali Hyder, GhulamQadir, Nangar 
Khan and  3/4 unknown persons, duly armed with deadly weapons in furtherance of 
common object entered into the house of PW Jai Ram situated in village Sher Khan 
Malookhani and robbed gold ornaments weighing 1-1/2 tola and cash of Rs.10,000/- 
Thereafter, the villagers chased all the accused, and at about 02:00 a.m (night) in village 
Sher Khan Malookhani in wheat crop the villagers encircled them where encounter took 
place and in the result of their firing, brother of complainant namely Punhal and co-
accused Mohammad Yaqoob died while PW. Majano received injuries.
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3. After completion of investigation, final report under Section 173 Cr.P.C. was submitted 
before the Court. The Trial Court framed the Amended Charge (Exh-7) against the 
convict /appellants under Section 17 (3) Offences Against Property (Enforcement of 
Hudood) Ordinance, 1979  & Sections 302,324,396 PPC to which they pleaded not 
guilty and claimed for trial. 

4. At the trial, prosecution examined as many as ten prosecution witnesses and thereafter 
learned prosecutor closed the prosecution side vide  statement (Exh-19). On completion 
of prosecution evidence, statements of the accused were recorded under Section 342 
Cr.P.C. (Exh-20 to 22).  In their statements, the appellants denied the allegations leveled 
against them and submitted that they have falsely been implicated in this case.

5. To substantiate its case, the prosecution examined PW-1 complainant Kamal Khan  as 
Exh-8, who produced FIR (Exh-8/A) and receipt regarding receiving of dead body of 
deceased Punhal (Exh:8/B). PW-2 Darya Khan as Exh-9, who produced his 164 Cr.P.C. 
statement (Exh-9/A). PW-3 Mumtaz as Exh:10, who produced his 164 Cr.P.C. statement 
(Exh-10/A). PW-4 Jai Ram (Exh-11).PW-5 Majano as Exh-12. PW-6 Ghulam Rasool as 
Exh-14,  who produced Mushirnama of arrest and recovery (Exh-14-A), Mushirnama of 
place of incident i.e. wheat crop and dead body as (Exh-14/B), Danistnama of deceased 
Punhal  as Exh-14/C, Danistnama of deceased Muhammad Yaqoob (Exh-14-D), 
Mushirnama of injuries of PW Majno (Exh-14/E), Mushirnama of place of incdent i.e. 
house of PW Jai Ram (Exh-14/F), Mushirnama of clothes of deceased Punhal and accused 
Muhammad Yaqoob (Exh-14/G) and Mushirnamaof injuries of accused Muhammad 
Hassan and Asghar as  (Exh-14/H). PW-7 ASI Allah Jurio asExh-15), who produced 
Roznamcha Entry No.42 regarding departure from P.S. (Exh-15/A), letter issued to 
M.O. regarding medical examination of injured Majano as Exh-15/B, letter issued to 
M.O. regarding conducting postmortem of both deceased including Punhal and accused 
Muhammad Yaqoob (Exh-15/C) and letter issued to Mukhtiarkar for preparation of sketch 
of Wardat (Exh-15/D). PW.8 Dr. Ghulam Abbas (Exh-16), who produced postmortem 
report of deceased Punhal and his Lash Chakas Form (Exh-16/A & 16/B), Lash Chakas 
Form of deceased accused Muhammad Yaqoob and his postmortem report as Exh-16/C 
& 16/D, Provisional and Final Medical Certificates of injured Majno as Exh-16/E and 
16/F respectively. PW-9 WPC Mehdi Hassan  as Exh-17, who produced letter issued by 
SIP KhadimHussain to M.O. for medical treatment of accused Muhammad Hassan and 
Asghar as Exh-17/A and letter issued by SIP Khadim Hussain to M.O. regarding Final 
Medical Certificate of injured Majno as Exh-17/B. PW-10 SIP Ishtiaq Ali as Exh-18, 
who produced letters issued to AIG Forensic Division  Sindh for chemical examination 
of clothes and opinion regarding weapons as Exh-18/A and 18/B, and reports of chemical 
examiner Karachi and Incharge FSL Hyderabad as Exh-18/C and 18/D respectively.  

6. The learned counsel for the appellants submitted that the F.I.R. does not appear to have 
been lodged at the time, as incorporated in the FIR. It is not possible to lodge F.I.R. 
within such short span of time, particularly, after postmortem and funeral of dead body. 
It was next contended that theF.I.R. should have been lodged by Jai Ram where the 
alleged robbery is said to havebeen committed. It was maintained that in fact the brother 
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of convict Muhammad Hassan was murdered by police in a fake encounter and the 
appellant went to lodge F.I.R.  They were falsely booked in this frivolous case. However, 
after going through the evidence,  the learned counsel for the appellants requested 
that since the appellants have already served a greater portion of sentence, therefore, 
the appeal may be accepted  by reducing thesentence to that  already undergone. The 
learned Additional Deputy Prosecutor General, Sindh, vehemently opposed the appeal 
as well as the request of reduction  of sentence  by maintaining that the prosecution has 
proved its case to the hilt by producing trustworthy, truthful, and confidence inspiring 
evidence. 

7. We have heard the learned counsel for the parties and have gone through the record 
minutely. The perusal of record reveals that on 26.03.2012 at 1.30 a.m. (night) the 
convicts along with one Muhammad Yaqoob and ¾ unknown persons  duly armed with 
deadly weapons in furtherance of common object  entered the house of one Jai Ram and 
committed robbery by taking away 1-1/2 tola Gold and Rs.10,000/-. On hue and cry or 
gun shot reports, the complainant along with other villagers came out of their houses 
and reached the house of Jai Ram where they were informed that the  a c c u s e d 
have committed robbery. The villagers followed and chased the culprits. After ashort  
while encounter took place. The accused started firing so the villagers also fired in their 
defence in result of such encounter one of the villagers Punhal lost his life, one Majno 
sustained injuries and one of the accused sustained bullet injuries and expired. Both the 
convicts were captured by the villagers whereas one of the accused namely MianBux 
made his escape good and on arrival of police they were arrested with their respective 
weapons, as the police was informed just after murder of Punhal. Prosecution produced  
as many as ten PWs to prove the charge. The Trial Court formulated following points 
for determination:-

1. Whether deceased Punhal died his unnatural death as a result of receiving 
injuries with firearm.

2. Whether on 26.03.2012 at 1:30 a.m. (night) the above named accused 
alongwith absconding accused Ali Hyder, GhulamQadir, Nangar Khan 
and 3/4 unknown persons, duly armed with deadly weapons in furtherance 
of common object entered into the house of PW Jai Ram situated in village 
Sher Khan Malookani and robbed gold ornaments weighing 1-1/2 tola 
and cash Rs.10,000/-, thereafter, the villagers chased all the accused, and 
at about 0200 a.m. (night) in village Sher Khan Malookani in wheat crop 
the villagers encircled them where encounter took place, and in the result 
of their firing, brother of complainant named Punhal and co-accused 
Muhammad Yaqoob died while PW Majano received injuries.

3. Whether accused have committed the offences U/Ss 302,324,34 PPC R/W 
section 17(3) Property E.H.O.

8. The perusal of the statements of prosecution witnesses reveal that the same are 
consistent, coherent and confidence inspiring. The PWs stuck to their gun and could 
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not be shaken and shattered despite lengthy cross-examination. The learned counsel for 
the appellants failed to point out a single contradiction, omission or improvement. We 
for ourselves gave due attention and perused the evidence very minutely and carefully 
but nothing favourable to defence or fatal to prosecution could be noticed. There is 
no improvement, omission or contradiction.  All the PWs have supported each other 
not only on materialrather on minute points, despite the fact, that the statements were 
recorded after considerable delay.  The Trial Court dealt with evidence very beautifully 
by strictly adhering to the principles governing the law on the subject. The material 
available on record were appreciated, assessed, analyzed and evaluated in golden scales. 
The formulated pointes were resolved with reasons by referring to relevant material / 
evidence leaving no room for any other conclusions, except the one i.e. the guilt which 
isnatural, legal, logical and the only conclusion in the circumstances of this case.

9. We do not subscribe to learned counsel for appellants that there is delay or the report 
could not be lodged, as claimed. It has been established on record beyond shadow of 
doubt that police reached at venue and removed the dead bodies to hospital. Exhibit 
15/B shows that injured Majano was referred to hospital by police and Exhibit 16/F 
M.L.C. issued in favour of Majano reveals that he was produced before Medical Officer 
by ASI  at 2:00 a.m on 26.03.2012. So, for all intent and purposes, the law was set on 
motion. Secondly, so far as allegation of encounter by police is concerned, there is not 
an iota of evidence to support this concocted, frivolous, fictitious and after thought story 
as set up by defence. Duringthe  course of cross-examination, PWs were suggested that 
both the deceased committed murder of each other. So, the defence has been taking 
different stances, true, the accused is not bound to take specific plea or defence, but 
once takes a special plea / defence then must stuck to his gun. So this plea is of no help 
and avail to appellants. Adverting to the request for reduction of the sentence, suffice 
to observe, that there is no plausible reasonable and justifiable ground for reduction of 
sentence. The accused committed robbery, and when encircled, they committed cold 
blooded murder of an innocent person and also caused bullet injury to another innocent 
person.They deserved the normal penalty, as provided under law; however, the Trial 
Court was gracious enough to treat their long detention as an extenuating circumstance 
which has not been challenged either by State or by complainant.  So,in our considered 
opinion, no case for reduction of sentence is made out, hence appeal lacking merits is 
dismissed.

JUSTICE MUHAMMAD NOOR MESKANZAI

CHIEF JUSTICE

JUSTICE DR. SYED MUHAMMAD ANWER
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JUDGMENT:

MUHAMMAD NOOR MESKANZAI, CJ---  The petitioners have filed Sh. Petitions No.8/I 
and 9/I of 2020 challenging the provisions of Sections 7 and 25 of the Guardians and Wards 
Act, 1890 (hereinafter called ‘the Act’) claiming the same being anti-people, inhuman and         
un-Islamic. The petitioners sought three opportunities to prepare their brief. 

2. Since both the Shariat Petitions contain similar facts and revolve around similar 
question, therefore, are disposed of through this common judgment. 

3. The arguments of the petitioners revolved around the contents of the petitions. It was 
contended that the provision of Sections 7 & 25 of the Act are used to be pressed into 
service just to deprive the natural guardian i.e. the father having the right of custody 
of minor on the pretext and premise of welfare of minor in a vacuum without bearing 
in mind that the Almighty Allah Knows the welfare of minor correctly than anybody 
else. It was further contended that the father enjoys an absolute right to appoint a nurse 
for breast feeding of his minor by referring to Surah Al-Baqarah Ayaat 223 & 233 
and Surah Al-Nahl Ayat 72. Similarly, reliance was placed on the Hadeeth of the Holy 
Prophet (Peace And Blessing Of Allah Be Upon Him) where in a dispute between son 
and father the Holy Prophet (Peace And Blessing Of Allah Be Upon Him) stated to the 
son that you and your wealth both belong to the father. The petitioners, thus, prayed for 
the following relief respectively:-

A.    “a. A direction may kindly be given to stop brutality through ‘illegal 
decisions’. 

b. Judicial interpretation of ‘sec 25’, answering the ‘unanswered 
questions’, consistent with ‘Islamic principles’ may kindly be 
given.

c. A direction may kindly be given to assure legislation accordingly 
to the Judicial interpretation by this honorable court of ‘sec 25’, 
answering the ‘unanswered questions’, consistent with ‘Islamic 
principles’.

d. Any other relief which deems fit and proper may also be awarded.”

B.    “a. A direction may kindly be given for the assurance of declaration 
and appointment of guardian according to ‘Islamic principles’.

b) Judicial interpretation of ‘sec 7’, answering the ‘unanswered 
questions’, consistent with ‘Islamic principles’ may kindly be 
given.

c) A direction may kindly be given to assure legislation accordingly 
to the Judicial interpretation by this honorable court of ‘sec 7’, 
answering the ‘unanswered questions’, consistent with ‘Islamic 
principles’.

d) Any other relief which deems fit and proper may also be awarded.”
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4. We have heard the petitioners and gone through the petitions, containing pages 162 
& 138 respectively, but have not been able to persuade ourselves to subscribe to the 
petitioners for multiple reasons:- 

i) Firstly, because the provisions of Guardians and Wards Act, 1890 were examined 
by Council of Islamic Ideology in the year 1970 in order to ascertain as to 
whether the Act is repugnant to the Injunctions of Islam. The Council of Islamic 
Ideology, except Sections 19(a) and 39(j) found the rest of the provisions in 
accordance with the Injunctions of Islam. The Ministry of Religious Affairs and 
Minority Affairs made a reference to this Court which was taken as S.S.M. 
No.522/1985. This Court, on 27.06.1985, while disposing of the said petition 
concurred with the views of the Council of Islamic Ideology by observing:-

“The Council considered this law in 1970 on various 
sittings and found all its provisions except, Sections 19(a) and 
39(j) in accord with the Shariah.

------------------

Similarly, we agree, in principle, with the Council that 
clause (j) of Section 39 of the Guardians and Wards Act, 1890 is 
repugnant to the general Injunction of Islam.”

ii) Secondly, Review Shariat Petition No.2/I of 1994 was filed in this Court wherein 
Sections 4(1), 4(2) as well as Section 12 of the Act were challenged on the 
ground that these sections are repugnant to the Injunctions of Islam with the 
request to declare the same un-Islamic. This review petition was dismissed in-
limine by this Court vide its order dated 17.12.1995. For the sake of convenience 
Order dated 17.12.1995 is reproduced as under:-

“We have heard the petitioner at length. He has challenged sub-
section (1) and (2) of Section 4 and Section 12 of Guardians and 
Wards Act, 1890 as being inconsistent with the injunctions of Islam. 
We have very minutely perused the impugned sections and we do 
not find them as being repugnant to the Injunctions of Islam. The 
petitioner could also not point out any injunction which was varied 
by these sections. This petition is without any merits and is dismissed 
in limine.”

iii) Thirdly, another petition i.e. Shariat Petition No. 3/L of 2008 was filed by 
Ambreen Tariq Awan, Advocate in this Court wherein Sections 7, 17 and 27 of 
the Guardians and Wards Act, 1890 were challenged on the ground that these 
sections are repugnant to the Injunctions of Holy Quran and the Sunnah of Holy 
Prophet (Peace And Blessing Of Allah Be Upon Him), therefore, be declared 
as such. This Court vide its judgment reported in PLJ 2014 FSC 99 (Ambreen 
Tariq Awan, Advocate Vs. Federal Government of Pakistan through Secretary 
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M/O Law & Justice, Islamabad) dismissed the petition. Operative part of the 
judgment is reproduced as under:-

“8. In the light of Verses of the Holy Quran, Sunnah of the Holy 
Prophet (SAWS), we may conclude that Courts are empowered 
to appoint or remove guardians, keeping in view the Islamic 
principles of Justice and, accordingly, a person in authority is 
empowered to enact laws in conformity with the Injunctions of 
Islam.

9. Since the petitioner has not been able to cite any particular 
text from the original sources which expressly or even impliedly 
prevents a Court in respect of exercising its power to appoint a 
guardian or terminate his guardianship, the impugned Sections 
can not be declared repugnant to the Injunctions of Islam.”

iv) Fourthly, we are not here to answer the type of the Questions that have been formulated 
by the petitioners and termed as ‘unanswered questions’. Our mandate, as per  
Article 203-D of the Constitution of Islamic Republic of Pakistan, is to answer 
the question as to whether a particular law or provisions of the law is or is not 
repugnant to the Injunctions of Holy Quran and the Sunnah of the Holy Prophet 
(Peace And Blessing Of Allah Be Upon Him). 

(v) Fifthly, Section 25 of the Act neither enacts any law nor prescribes any rule, 
rather it regulates the situation where a ward leaves or is removed from the 
custody of a guardian of his person and the natural/certificated guardian moves 
the Court for return of the ward. The title of the guardianship would not entitle 
him/her for the return of the custody of the minor, unless he/she establishes that 
the return of the ward is in the interest of the minor. 

vi) Sixthly, the principle that father is natural guardian and lap of mother is cradle of 
God, stands subservient and subordinate to welfare of minor as contemplated by 
Section 25 of the Act, which is also in accordance with Islamic Jurisprudence.

vii) Seventhly, the prime purpose, paramount consideration and the ultimate object 
is the welfare of minor, which is a question of fact and is ensured by pressing 
into service the provisions of Section 25 of the Act by way of collecting material 
to substantially prove the fact that where the welfare of the minor lies and this 
process is absolutely in consonance with the spirit of the Act. True, the father 
being the natural guardian enjoys the right to have the custody of the minor 
provided the welfare of minor so demands. Reliance is placed on 1974 SCMR 
305, (Rahimullah Choudhury Vs. Mrs. Syeda Helali Begum & others), relevant 
at page 320 is reproduced as under:-

“---The learned Judge observed that it raises a presumption of 
welfare of the minor, but this does not advance the argument for as 
against a mere presumption attributed to Muslim Law section 25 
recognizes it as a right of the guardian that his ward who leaves or is 
removed from his custody be returned into his custody, but subject to 
his welfare. “Welfare” being a question of fact will, therefore, have 
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to be resolved on the material placed before the Guardian Judge and 
not on the basis of any presumption. 

38. We are, therefore, unable to accept the construction placed 
by Mr. Brohi, on section 25 of the Guardians and Wards Act. There 
are other reasons too. In the case of a certificated guardian the Court 
has in making his appointment already acted “consistently with the 
law to which the minor is subject”. The question to be decided under 
section 25 is, however, not the right of the guardian to obtain the 
custody of the ward as that right is given to him by the statue but 
the welfare of the ward. A natural or certificated guardian may turn 
out to be an undesirable person or the Court may find it not for the 
welfare of the minor to deliver him into the custody of the guardian. 
It is, therefore, provided specifically that although the guardian is 
entitled to such custody no order will be made to that effect unless the 
Court is satisfied that it will be for the welfare of the ward.” 

For convenience reliance is also placed on the Book Dur-Mukhtar (Vol II, pp. 
276), which is reproduced as under:-

یلص  اہلل  روسل  ا  �ی ہک  اہک  ےن  وعرت  ا�ی  ہک  ےہ   
ت روا�ی ےس  رمعؓ  نب  دبعاہلل  می  ؤد  دا اوب  ننس  ار  ی

ت ف
اال� ذکایف  رپ  رقاتب  یک  	ابپ 

ور  ا رہ  وہگا اک  اس  وگد  ری  می ور  ا یھت  کشم  یک  دودھ  ےک  اس  اھچیت  ری  می ور  ا اھت  رظف  اک  اس   � ی �پ را  می ےہ  ا 
� ی �ب را  می �ی  وملس  یہ  عل� اہلل 

یہ  عل� اہلل  یلص  اہلل  روسل  ا  وترفام�ی ےل  ی�ف  پھ� �
ےس  ھجم  وک  ڑلےک  اس  ہک  ےہ  اچاتہ  ور  ا دی  الطق  وک  ھجم  ےن  ابپ  ےک  اس  ور  ا اھت  وھجال 

رموی  ےس  ی�ب  م�� نب  د  عسی می  اتخمر  رشح  ار  ی
ت ف

ا� ور  ا ےل  رک  اکنح  وتدورسا  ہک  کت  بج  ےہ  وتاقح  می  رےنھک  ےک  اس  ےن  وملس 
اربک   

ت
دص�ی دقمہم  وہا  ڑگھجا  می  دوونں  وت  اچاہ  ا 

ف لی ڑلےکوک  ور  ا دی  الطق  وک  اعمص  م  ا زوہج  اینپ  ےن  ہنع  اہلل  ریض  افروق  رمع  ہک  ےہ 
ڑلاک  رھپ  ےس  دہش  رے  ی

ت
� ےہ  رتہب  واےطس  ےک  ڑلےک  ل  را یک  اس  رمع  ے  ا ہک  ا  رفام�ی ےن  اربک   

ت
دص�ی وہا  روجع  اپس  ےک  ہنع  اہلل  ریض 

ذکایف  ےہ  می  بہ  �ی�
ش

� ایب  انب  فنصم  ور  ا ہقی  ی� ب� � ور  ا وئماط  یک  امکل  اامم  یک   
ت روا�ی اس  الص  ور  ا واےطس  ےک  رپورش  ا  د�ی ے  د وک  وعرت 

الےئ  ےس  ہکم  وک  درتخ  یک  زمحؓہ  رضحت   ؓ
ش

احر� نب  د  ز�ی ہک  ےہ   
ت روا�ی ےس  وہہج  اہلل  رکم  رمیضت  یلع  می  ؤد  اوبدا ورننس  را ادقل�ی حتف 

ےہ  اپس  رے  می اخہل  یک  اس  ور  ا  
�

ی �ب یک  اچچ  رے  می وہں  اقح  می  اگ  اپولں  وک  اس  می  ہک  اہک  ےن  ار  طی رفعج  وت  می   
ف دم�ی ی 

ف
یع� �

د  ز�ی رھپ  ےہ  اقح  یک  اس  ہ  و ےہ  اپس  رے  می  
�

ی �ب یک  اہلل  روسل  ور  ا ےہ   
�

ی �ب یک  اچچ  رے  می ہک  وہں  اقح  می  ہک  اہک  ےن  رمیضت  یلع 
ےک  رفعج  وت  یہ  ب� ص� ہک  ا  رفام�ی ےن  وملس  یہ  عل� اہلل  یلص  اہلل   روسل  رھپ  وہں  ا  ال�ی ےس  ہکم  وک  اس  می  ہک  وہں  اقح  اک  اس  می  ہک  اہک  ےن 

ےہ۔  ربارب  ےک  امں  ہک اخہل  واےطس  اس  یگ  رےہ  اسھت  ےک  اخہل  اینپ  اپس 

دوم،	ص	276(	  اتخمر،دلج  )در 

5. Adverting to the Shariat Petition No.9/I of 2020, this petition with little variation 
contains almost the same facts. Since Section 7 of the Act has specifically been dealt 
with by this Court in its judgment reported in PLJ 2014 FSC 99 (Ambreen Tariq Awan, 
Advocate Vs. Federal Government of Pakistan through Secretary M/O Law & Justice, 
Islamabad) relevant portion has already been produced in Para 4 (iii) above of this 
judgment. Therefore, this petition loses any significance and is not maintainable. 

6. Last but not least, in fact in the garb of these petitions, the petitioners have urged 
their personal grudges against womenfolk by using defamatory and abusive language, 
terming them unconventional. Similarly, derogatory and contemptuous language, has 
been used against Courts by treating the delivered judgments brutal. Such an ill attitude 
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and uncalled for approach of the petitioners is inappropriate, unjustified, unwarranted 
and seriously objectionable, therefore, stand deprecated and they are warned to remain 
careful for future. 

7. In view of the above discussion, both the Shariat Petitions i.e. Sh. Petition No.8/I/2020 
& Sh. Petition No.9/I/2020 are dismissed in-limine.

8. These are the reasons for our short order dated 29.10.2020.

MR. JUSTICE MUHAMMAD NOOR MESKANZAI
CHIEF JUSTICE

MR. JUSTICE SHAUKAT ALI RAKHSHANI
JUDGE

MR. JUSTICE DR. SYED MUHAMMAD ANWER
JUDGE



Federal Shariat Court of Pakistan

Page No. 205

IN THE FEDERAL SHARIAT COURT OF PAKISTAN
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MR. JUSTICE MUHAMMAD NOOR MESKANZAI, CHIEF JUSTICE
MR. JUSTICE DR. SYED MUHAMMAD ANWER
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JUDGMENT:

MUHAMMAD NOOR MESKANZAI, C.J.---  This revision petition calls in question the 
validity, legality and propriety of Order dated 18.05.2021 passed by the learned Additional 
District & Sessions Judge-IX, Peshawar, whereby the learned Additional District & Sessions 
Judge ordered for de-novo trial. 
2. It was contended by learned Counsel for petitioner that the learned trial Court exceeded 

its jurisdiction by passing impugned Order. It was maintained that the trial Court was 
bound to adhere to and abide by the remand Order. It was emphatically stressed that 
right from the day one the learned trial Court with mala-fide intention wanted to shape 
the matter according to a designed goal, otherwise there was no justification for passage 
of the impugned Order. It was argued with vehemence that the impugned Order has 
prejudiced both the parties and the matter should have been concluded within the period 
stipulated in the remand Order, but is still lingering on just for extraneous reason. The 
charge was never objected upon by the respondent at any stage including this forum 
when the matter remained subjudice as appellate and revisional Court. Therefore, the 
revision petition be accepted and impugned Orders be set aside.

3. The learned Counsel for respondent opposed the submissions by maintaining that the 
trial Court was fully competent to adopt whatever course warranted by the circumstances 
of the case. Since the trial Court concluded that the best course is to alter the charge 
and the same was altered. Lastly, murmurously and half heartedly submitted that this 
revision petition is not competent before this forum as the charge has been altered and 
the forum stands changed. The learned Counsel for the respondent has referred 2007 
MLD 1004 and 2021 P.Cr.L.J 958 in support of his contentions.

4.  The learned Assistant Advocate General supported the petition by maintaining that the 
trial Court acted illegally, in-fact, the impugned Order has been passed without taking 
into account the miseries of accused and legally it is a mis-exercise of jurisdiction.  

5. We have heard the learned Counsel for parties and have gone through the record with 
their valuable assistance. This is the second time, we are seized with the matter. Earlier, 
both the parties feeling aggrieved with the judgment dated 11.07.2020 filed appeal 
and revision petition. The respondent filed an appeal against his conviction and the 
petitioner, dissatisfied with quantum of sentence sought enhancement of the sentence. 
After hearing the parties, both the matters were disposed of by a common judgment 
dated 29.03.2021 with following operative portion:-

“It can safely be concluded that the judgment passed by the trial 
Court suffers from incurable defect as contemplated by the provision 
of Section 367 Cr.P.C. Therefore, it is a fit case for remand to the 
trial Court for rewriting of judgment. Hence, we accept the appeal, 
set aside the conviction  recorded vide judgment dated 11.07.2020 
passed by the learned Additional Sessions Judge-IX, Peshawar and 
remand the case to the trial Court for rewriting of judgment. Since 
the impugned judgment has been set aside, therefore, the Revision 
Petition No.2/P of 2020 filed by the complainant has become 
infructuous. The trial Court shall adhere to the mandatory provisions 
of Section 367 Cr.P.C. and conclude the proceedings, preferably 
within two months after the receipt of copy of this judgment. Needless 
to observe that fair opportunity of addressing arguments shall be 
awarded to all parties.”
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6. We find sufficient force and weight in the submissions of the learned Counsel for 
petitioner for a variety of reasons:-

(a) This was never the case of respondent/accused before the trial Court that the 
charge suffers from any material defect. The respondent did not raise any 
objection on the charge when it was framed by the learned trial Court and 
answered by the accused, which, of course, was a proper juncture for any 
objection. 

(b) Thereafter, the prosecution produced its evidence and if the accused was of the 
opinion that the evidence so produced does not support the charge or the charge 
requires to be altered, he might have made such an application. 

(c) When the accused was examined under Section 342 Cr.P.C a specific question 
was put to the accused. For the sake of convenience, the question and answer 
are reproduced:-

“QNo.20 It is in the evidence that vide memo Ex PW 7/21, the section 
of law 302 PPC was entered to 17(4) Haraba/412-15-AA. 
What do you say about it?

Ans. I have committed no offence either 302 or 17(3) Haraba, 
moreover this is the discretionary power of the court to 
frame charge against accused at any stage.”  

 Similarly, during the course of arguments before the trial Court no such objection 
was raised. 

(d) Had the Court been of the opinion that the charge is defective, the accused has 
been misled and thereby he has been prejudiced in his defence, while dictating 
judgment could have altered the charge which is legally permissible, as such, 
a solemn duty would have performed. But since this was not the position, 
therefore, the respondent remained satisfied with the charge so framed and the 
Court accepted the charge free from any legal defect. 

(e) Feeling dissatisfied with the conviction recorded by the trial Court, the 
respondent filed appeal in this Court, no such grievance was ever raised. The 
grounds of appeal did not contain a single ground regarding any defect in the 
charge.  

(f) Therefore, without prejudice to the denial of the charge, for all intents and 
purposes, the respondent was not aggrieved of the form, sum and substance of 
the charge including applicability and attractability of any section of any law. On 
the same analogy, while hearing the appeal filed by respondent, a full-fledged 
and complete hearing was given to both parties. The respondent raised a couple 
of objections on the legal approach and appreciation of the evidence by the trial 
Court, the proof of charge was refuted but the form and contents of the charge 
were neither objected nor disputed. At the time of hearing of appeal, we were 
well conversant with the facts of case, conscious of the charge, appraised of the 
evidence available on record, since the judgment suffered from a vital defect, 
as contemplated by Section 367(5) Cr.P.C, therefore, with consent of the parties 
the case was remanded for re-writing of judgment. While remanding the case, 
we confined our judgment on the legal issue without appreciating the evidence 
lest it may not prejudice the case of either party. Had we been of the view that 
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the charge is groundless, erroneous, defective or suffers from any illegality or 
irregularity or the accused has been bewildered, misled and prejudiced in any 
way or manner in his defence, we would have had addressed that aspect. 

(g)  We are surprised how the trial Court adopted the course that was neither 
warranted by law nor the remand order could have allowed it to travel beyond 
ambit and ordains of the Order. It is not only strange but astonishing as well that 
the trial Court on a mere cursory view of record and a look at accused concluded 
that the accused is a teen-ager and charge does not commensurate with the facts 
of case. 

 (h) It is painfully observed that the trial Court passed Order dated 13.04.2021 
without hearing the parties hence, the proceedings on 13.04.2021 were ab-
initio void for want of non-representation of accused by any defence Counsel. 
The Order Sheet clearly reflects the presence of State Counsel only. On this 
date the trial Court passed an effective Order as it treated the accused teen-
ager and referred him to Medical Board, declared the charge defective. Legally, 
murder cases of under-trial prisoners in absence of defence Counsel could not 
be proceeded with, therefore, it is an illegality sufficient enough to vitiate the 
Order dated 13.04.2021 followed by subsequent Orders. The accused in his 
statement under Section 342 Cr.P.C has stated his age 19 years. So the referral 
to Medical Board was a futile exercise, wastage of precious public time, which 
increased the miseries of an under-trial prisoner for no fault on his part. 

(i) So far as reframing of charge is concerned, it is absolutely a colourful exercise of 
jurisdiction. None of the parties ever expressed any grievance nor the so called 
ground i.e. lodging of blind FIR legally can be treated a valid, viable and justified 
reason for declaring the charge defective. The trial Court appears to have failed 
to grasp, understand and comprehend the rational, theme, philosophy and object 
of framing charge. In simple words, the accused should know the exact nature 
of accusation made against him. He may not be misled and misguided in his 
defence.  Furthermore, no yardstick regarding essential factors and particulars 
which a charge must contain, is available. The stage at which such an objection 
is raised is also material. A number of judgments can be referred. Reliance is 
placed on 2019 SCMR 542 Talal Ahmed Chaudhry Vs. The State, relevant at 
page 554 is reproduced:-

“Further, it has been settled by this Court in a number of 
cases, that since there is no yardstick available to fix the 
essential factors which a charge must contain, therefore, 
an omission or defect in charge which does not mislead or 
prejudice the right of the accused could not be regarded as 
material and made the basis to vitiate a trial on the ground of 
error or omission in framing charge, it does not even make a 
case of remand.”

Reference can readily be made to PLD 2006 SC 153 M. Younus Habib Vs. The 
State and 2005 SCMR 364 S.A.K. Rehmani Vs. The State.

7. We have given our due consideration and anxious thought to the proceedings conducted 
by the trial Court after remand of the case but have not been able to persuade ourselves 
to conclude that these proceedings were legal and justified. Rather it appears that the 
Presiding Officer was bent upon to intentionally linger on the proceedings on one or the 
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other pretext. First attempt was to get the accused declared juvenile by a Medical Board 
and thereby start a de-novo trial. Simultaneously, second effort was made by altering 
the charge without adhering to respective provision of Code of Criminal Procedure. 
Thirdly, to create a jurisdictional dispute, the trial Court found the argument of defence 
Counsel reasonable i.e. expressed his opinion that by altering the charge forum of 
appeal is changed. 

8. Above all, the trial Court by ignoring the command of the Appellate Court’s Order, 
adopted a unique course, thereby exceeded its jurisdiction, transgressed legal limits, 
flouted the Order and thus, left no stone unturned to get the proceedings lingered on by 
increasing the miseries, difficulties and problems of an under-trial prisoner. 

9. We have gone through the citations 2007 MLD 1004 Akbar Ali Vs. The State & 3 
Others and 2021 P.Cr.L.J 958 Daim Vs. The State, referred by the learned Counsel for 
the respondent. There is no cavil with the preposition laid down by the Hon’ble High 
Courts of Lahore and Sindh, but since the facts being distinguishable, the citations 
referred to are unhelpful to the respondent. 

10. Looking with this perspective, legal impact and effect, we do not find any such 
illegality, impropriety, imperfection, vagueness or defect that may cause prejudice to 
the accused. Therefore, we are inclined to accept this revision petition, set aside the 
Order dated 13.04.2021 and the subsequent proceedings including the impugned Order 
dated 18.05.2021. 

11. Since the learned Presiding Officer Mr. Muhammad Tahir Aurangzeb, Additional 
District and Sessions Judge-IX, Peshawar has made up his mind prior to hearing the 
parties, so in the larger interest of justice, we direct the learned District & Sessions 
Judge, Peshawar to hear the matter himself or transfer it to any other Additional District 
& Sessions Judge within his territorial jurisdiction to decide the case. The Court seized 
with the matter shall decide the case within one month after the receipt of this judgment 
by strictly adhering to and complying with the remand Order dated 29.03.2021 referred 
to at Page 3 Paragraph 5 of this judgment. Needless to observe that the trial Court shall 
not be prejudiced by any observation made in this judgment.      

12. As the Cr. Revision Petition No.2/P/2021 has been accepted, therefore, Cr. Misc. 
Application No.1/P/2021, wherein proceedings before the trial Court were ordered to 
be suspended, has borne fruit, stands disposed of accordingly.  

MR. JUSTICE MUHAMMAD NOOR MESKANZAI
CHIEF JUSTICE

MR. JUSTICE DR. SYED MUHAMMAD ANWER
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JUDGMENT:

MUHAMMAD NOOR MESKANZAI, CJ --- Appellants Munawar and Zafar Khan through 
Jail Criminal Appeal No. 3/K of 2020 have called in question the legality, validity and propriety 
of the conviction and sentence recorded vide judgment dated 12.02.2020 handed down by 
the learned Judge Model Criminal Trial Court-II/IVth Additional Sessions Judge, Hyderabad, 
whereby the appellants were found guilty and awarded the following sentence:-

Munawar S/o Abdul Hameed and Zafar Khan S/o Sarwar Khan were 
convicted under Section 17(4) Offences Against Property (Enforcement of 
Hudood) Ordinance, 1979 and awarded death sentence as “Hadd” with directions 
to hang them by their neck till death for the offence of murder of deceased Sher 
Muhammad during robbery. 

They were also directed to pay fine of Rs.500,000/- (Five Lacs) each 
to legal heirs of deceased under Section 544-A Cr.P.C. or in default thereof to 
further suffer six months S.I each. Benefit of Section 382-B Cr.P.C was extended 
to the appellants. 

The learned trial Court sent a reference for confirmation of death 
sentence awarded to the accused/appellants, which was registered in this Court 
as Cr. Murder Reference No.1/K of 2020.

Through this consolidated judgment, we propose to dispose of the 
above-mentioned two matters, as both arise out of the common judgment dated 
12.02.2020 passed by the learned Judge Model Criminal Trial Court-II/IVth 
Additional Sessions Judge, Hyderabad in case FIR No.9/2014 dated 03.03.2014 
registered at Police Station Fort, District Hyderabad in respect of an occurrence 
of robbery which took place on 24.02.2014 and one person namely Sher 
Muhammad was murdered. 

2. The brief facts of the case are that on 03.03.2014, complainant Noman Haseeb son 
of Sher Muhammad got registered FIR No.9/2014 at police station Fort, District 
Hyderabad wherein he stated that on 24.02.2014 he was present on his duty when 
received telephone call of his mother namely Mst. Parveen, who informed him that on 
24.02.2014 in the morning she and his father proceeded to Railway Station in a rickshaw 
of neighbor namely Sajid son of Mukhtar. At 0900 hours, when they reached at Sakhi 
Wahab Shah Fly-over, two muffled persons, riding on motorbike, stopped the rickshaw 
by parking the motorcycle in front of the rickshaw. As soon as the rickshaw stopped, 
both the accused, armed with pistols, got alighted them from rickshaw on pistol point. 
One accused snatched purse from his mother (Mst. Parveen) containing Rs.35,500/- and 
the other accused picked out ATM Card of Bank Al-Habib and a mobile phone Nokia 
from the pocket of his father (Sher Muhammad). On his resistance, the accused fired at 
him upon which he fell down in injured condition.  The accused succeeded in fleeing 
away on their motorcycle leaving one magazine of pistol on the spot which fell down 
from the pistol of the accused while escaping. He further stated that during resistance, 
veil of one accused was dropped and his mother and rickshaw driver Sajid saw the face 
of the accused and they can identify the accused if brought before them. The injured 
was taken to hospital but on the way he succumbed to his injuries. After postmortem 
the police handed over the dead body which was brought to home. On receiving this 
information, the complainant came home from Karachi and got registered the FIR.

3. Investigation conducted by the Investigating Officer culminated in submission of challan 
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against the accused. The learned trial Court framed charge against the accused under 
section 17(4) of the Offences Against Property (Enforcement of Hudood) Ordinance, 
1979. The accused refuted the charge and claimed trial. 

4. The prosecution, in order to prove its case, produced fourteen witnesses. The accused 
got recorded their statements under Section 342 Cr.P.C. They neither opted to record 
statements on Oath as contemplated under Section 340(2) Cr.P.C nor proposed to 
produce defense evidence. 

5. The learned trial Court, while appreciating the evidence, found the appellants guilty 
of the offence and awarded the sentence as mentioned in opening paragraph of this 
judgment. 

6. The learned Counsel for the appellants, inter-alia, contended that according to the 
prosecution, the incident took place on 24.02.2014 whereas FIR was lodged on 
03.03.2014 without any plausible explanation. It can safely be concluded that the FIR 
has been lodged after due deliberation and consultation, which looses significance in 
the eye of law. It was further contended that according to PW.1 he lodged the FIR 
after funeral of his father, if this may be the case admittedly the deceased was buried 
on the same day, so in any case, there is no justification, whatsoever, for lodging of 
FIR after clear seven days. Secondly, investigation prior to lodging of FIR carries no 
legal weight, therefore, Ex. 5/A, Ex.5/B and Ex.5/C have no legal efficacy. It was next 
contended that the PWs produced by the prosecution do not inspire confidence because 
according to the prosecution version, the accused were muffled and after commission 
of offence while leaving the place of incident, mask of one accused got removed but 
no description of the accused was given in the FIR nor the statement of PW recorded 
under section 161 Cr.P.C contained description of the accused. Similarly, in the 
statements before the Court the PWs did not mention the description of the accused. 
Therefore, in such circumstances without mentioning description of the accused the 
alleged identification parade carries no legal weight.  The learned Counsel submitted 
that according to PW.3, he visited the Court of Magistrate at 08:30 a.m. to 9:30 a.m, 
and remained in the Magistrate’s Court for about 10/20 minutes whereas according to 
memo of identification parade, the identification parade was conducted after 11 a.m. 
So in such state of affairs, the PWs do not support each other much less on the point of 
time for the purpose of identification parade. It was maintained that the police claims 
to have arrested the accused on 11.03.2014 whereas so called identification parade was 
conducted on 19.03.2014. There is no explanation by the prosecution for this belated 
identification parade, which again is fatal for prosecution. Learned Counsel strenuously 
urged that according to statement of PW.1 and the contents of FIR, his father resisted the 
accused who fired upon his father whereas there was no resistance by the mother of the 
informer, how mask of the other accused got removed is something that is shrouded in 
mystery. The learned Counsel maintained that both the eye-witnesses contradicted each 
other on material points and their statements loose legal significance as their statements 
under Section 161 Cr.P.C. have been recorded after eight days of the incident. So far as 
confessional statement of convict Munawar is concerned, the statement is apparently 
belated, involuntary, untrue and exculpatory. Furthermore, as per statement of the I.O, 
the accused was ready to make a confessional statement, on 18.03.2014, what was the 
justification for retaining the accused for two more days in the police custody, meaning 
thereby each and every pressure was put to the accused to make an involuntary and 
untrue statement. Furthermore, PW.2 and PW.3 identified both the accused in the 
Court whereas identification parade of one accused was conducted, this is a dishonest 
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improvement by the PWs to strengthen the prosecution case. PW.3, in his examination 
in chief, stated that two empties shells were collected from the venue but in cross-
examination admitted that “It is correct to suggest that police officer did not recover 
empty bullets from place of incident in my presence.” Similarly, Ex.5/C also does not 
contain recovery of two empty shells. In such state of affairs, the prosecution has not 
been able to prove its case against the accused beyond any reasonable doubt and the 
appellants are entitled for acquittal.

7. The learned State Counsel submitted that the prosecution has succeeded to prove the 
guilt to the hilt by producing confidence inspiring evidence, though apparently there 
is delay in lodging the FIR but this delay does not have any adverse impact on the 
prosecution case as the accused have not been nominated in the FIR. The accused are 
habitual offenders and have been nominated in a couple of cases, the detail whereof was 
produced by the prosecution before the trial Court. Legally, no exception can be taken 
to the impugned judgment. 

8. The learned Counsel for the complainant, while adopting the arguments of the learned 
Additional Prosecutor General Sindh, submitted that the prosecution has proved its case 
to the hilt. The trial Court, after proper appraisal of material available on record, has 
rightly convicted the appellants. The appellants have got criminal history and detail of 
criminal cases lodged against accused showing the criminal history of the convicts was 
produced before the trial Court. The delay in the FIR does not affect the prosecution 
case as there is no mala fide on the part of the prosecution and the accused have not 
been nominated in the FIR. The prosecution witnesses have supported each other on 
material points and if some minor discrepancies have occurred in the case that may be 
due to human nature as the statements were recorded after four years. 

9. We have heard the learned Counsel for the parties and have gone through the available 
record with their valuable assistance.  

10. Prosecution case hinges upon (a) ocular account furnished by PW.2 and PW.3; (b) 
identification parade; and (c) Confessional statement of accused Munawar. We would 
like to examine the ocular account first, it would be beneficial to reproduce the gist of 
the statements of PW.1 to PW.3:-

PW.1 Noman Haseeb, Complainant:

“On 24.02.2014 I was posted at Malir Cantt: as Lieutenant and my mother 
called me at about 0830 hours and she told me that we were going towards 
Railway station Hyderabad and my father was accompanied with her and once 
they were going at the mid of fly over in auto rickshaw, two persons riding on a 
bike and their faces were masked and they asked the rickshaw driver to stop and 
they stopped their bike infront of the auto rickshaw and both of them surrounded 
the rickshaw and pointed the weapons towards my parents. They asked them to 
handover their belongings and my mother gave them a purse containing cash 
amount Rs. 35,500/- and also took a ATM card of Bank Al-Habib and a Nokia 
mobile model 101 from my father. Afterwards my mother went behind the auto 
as she was shouting for help and in the meanwhile my father resisted and one 
culprit shot my father and he fell down and at the same time they ran away on 
their bike, while they were going one out of them was unmasked and my mother 
saw him and she told me that she can recognize him. After that I returned from 
Karachi and I became busy in funeral ceremony of my father. I produce FIR as 
Ex.3/A, which is same, correct and bears my signature. My mother had identified 
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the accused in court before the magistrate only the one who was unmasked on 
the day of incident”

PW.2 Mst. Parveen

“On 24.02.2014 I alongwith my husband left the house for going towards railway 
station for boarding Shalimar train for visiting our son. We left our house at about 
08.45 a.m and we proceeded in auto rickshaw, the owner of which is residing 
in our locality and his name is Sajid son of Mukhtiar Ahmed. We boarded in 
the rickshaw and proceeded towards railway station. As soon as our rickshaw 
climbed on the ramp of Sakhi Wahab Shah fly over, two masked persons arrived 
there from my side on their motor bike. They stopped their bike in front of our 
rickshaw and at once they demanded money from me. I was forced to come out 
from rickshaw by one culprit and other one forced my husband to alight from 
rickshaw. I was having a purse in my hand which was snatched by the culprit and 
my purse contained cash amount Rs. 35,500/-. I was resisting with the culprit due 
to which the face of the culprit was unmasked. I was maltreated by the accused 
and he also pointed pistol on my temple. I ran towards my husband and the 
other culprit had put his hand in the front pocket of Kameez of my husband. 
Due to winter season my husband was also wearing a sweater. My husband was 
shouting to leave me. Both the accused were armed with pistols. I ran behind 
the rickshaw and meanwhile one of the culprit pulled me from my hairs and the 
culprit who was sitting behind on the motor bike opened fire upon my husband and 
the magazine was also ejected from the pistol. I mistakenly picked up magazine 
as mobile phone. I shifted my husband to civil hospital in same rickshaw and my 
husband succumbed to his injuries on the way to hospital. I had also seen the 
culprit who was unmasked on the day of incident and secondly I saw the accused 
during identification parade before the court of Magistrate. One of the accused 
was attired in jeans and shirt and both the accused had covered their faces with 
checked handkerchiefs. After the incident the culprits run away downwards of 
the incline. Accused Munawar and Zafar produced before today in court are 
same. The case property viz one magazine loaded with bullets is same and one 
mobile phone is also produced in sealed condition”

PW.3 Sajid Ali:

“On 24.2.2014 at about 8.15 am I alongwith my Rickshaw was standing near 
Piza hut where on muhallah person Sher Muhammad Malak alongwith his wife 
Mst. Parveen came to me and asked to go to Railway station. Thereafter I took 
the said person and his wife in my Rickshaw and proceeded towards Railway 
station and when we reached at the bridge (Naya bridge) where two young boys 
with muffled faces arrived on a Motorcycle in front of my Rickshaw and got 
stopped us. They both armed with pistols, they encircled my rickshaw from both 
sides, and got down Sher Muhammd Malak and his wife Mst. Parveen from the 
Rickshaw and snatched the purse from the hand of Mst. Parveen whereas other 
accused put his hand in the pocket of Sher Muhammad Malak and took out one 
ATM card of Bank Al-Habib one Nokia 101 Mobile phone. Sher Muhammad 
asked the accused persons to leave him and during resistance accused made fire 
shot upon Sher Muhammad who become injured and fell down on the ground 
whereas accused escaped away on their motorcycle whereas one magazine of 
the pistol of accused fell down which was taken up by Mst. Parveen and during 
resistance the muffle of one accused was removed to whom I seen properly. 
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Mst. Parveen disclosed that an amount of Rs. 35,500/- were lying in her purse. 
Thereafter we shifted injured Sher Muhammad to civil hospital Hyderabad but 
he succumbed his injuries in the way to hospital. Mst. Parveen disclosed such 
facts to her relatives who reached at hospital and in the meanwhile police also 
arrived at hospital and after postmortem the dead body was handed over to 
them. Police prepared Danistnama, mashirnama of dead body so also sealed 
the clothes of deceased viz. white Shalwar-Qameez, white colour Baniyan and 
brown coloured Sweater which were blood stained, at hospital in my presence. 
I produce Danistnama and mashirnama of dead body at Ex.5/A & 5/B and say 
these are same, correct and bear my signature. Thereafter I alongwith police 
reached at place of incident at about 10.30 am where police collected the blood 
stained earth, two empty bullets so also bullet marks were available at the wall 
of the bridge and such mashirnama of surzamine was prepared at spot with 
my signatures which I produce as Ex.5/C and say it is same, correct and bears 
my signature. Police also recorded my statement U/s 161 Cr.P.C on 04.3.2014. 
Accused present in court are same. The identification parade of accused was 
also conducted through me before Judicial Magistrate-X  Hyderabad where I 
identified the one of the present accused in court. (On inquiry by the court the 
said accused disclosed his name as Munawar)” 

11. Although PW.1 is not an eye-witness but he narrated the story, as gathered and collected 
from his mother i.e. PW.2. According to PW.1, after stopping the rickshaw both the 
accused surrounded the rickshaw, pointed the weapons towards the parents of the 
complainant by asking them to hand over their belongings. The statement of PW.1 
reveals that only his father resisted and was shot dead by one of the accused and while 
running away on their bike one accused became unmasked. PW.1 does not state that his 
mother resisted and on her resistance the mask of accused got removed, whereas the 
PW.2 states that she resisted the accused due to which face of culprit was unmasked. 
Pw.1 states that his mother told him that she can identify and recognize the accused 
but PW.2 in her statement before the Court does not state that she can identify the 
accused. Besides, there are substantial and inherent variances within the statement of 
PW.2 which are irreconcilable, for instance she says that she resisted the accused due 
to which the face of culprit was un-masked meaning thereby on resistance the mask 
got removed. Later on, states that I had also seen the culprit who was unmasked on the 
day of incident, meaning thereby the accused was without mask and with open face, 
again states that “I saw the accused during identification parade before the Court of 
Magistrate” but does not claim that she can identify or she has identified the accused. 
Furthermore, the PW.2 states that “Accused Munawar and Zafar produced before today 
in court are same.” meaning thereby that she had identified both the accused whereas 
the identification parade was conducted in respect of one of the accused only. 

12. PW.3 states that “during resistance the muffle of one accused was removed to whom 
I seen properly”. PW.3 neither mentioned the description of accused nor claimed to 
identify and recognize the accused if produced before him nor sates that Mst. Parveen 
disclosed that she can identify and recognize the accused if produced before her. 
Furthermore, states that “during resistance the muffle of one accused was removed to 
whom I seen properly” but does not state that they had seen the accused. Moreover, 
none of the PWs mentioned the description of the accused before the Court nor in 
statements recorded under section 161 Cr.P.C. In this matter, the prosecution case, as 
build up in FIR is that “while going back on bike mask of one accused got removed”, so 
whether was there sufficient time available to PWs to see, observe, watch and remain 
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capable to recognize and identify the accused is something that creates genuine doubt 
in a prudent mind regarding recognition and identification of accused. 

13. Besides, the role attributed to the accused by the PWs during identification parade 
is contradictory and conflicting. For the sake of convenience the role attributed by 
each PW before the Judicial Magistrate during the course of identification parade is 
reproduced respectively:-

“She saw the dummies and rightly pointed out towards accused. She 
stated that accused had snatched purse from her and took pistol on 
her head. He and co-accused came with covered faces but during 
snatching the cloth from his face was removed and she has seen 
his face. She also stated that accused dragged her from hair from 
rickshaw and they were on motorcycle.”

“Then PW Sajid was called from outside Court room. The PW 
appeared and produced his original NIC. He saw the whole row and 
correctly identified the accused. He stated that the accused dragged 
the lady from rickshaw, hit her from butt of pistol and extended threats 
to him to remain silent and sat in rickshaw.”  

Both the PWs not only do not support each other on material particulars rather are 
at variance and these statements are contradictory to statements of the said PWs 
recorded by the Court. So the apparent contradictions qua the role attributed to the 
accused during the course of identification parade and improvements in the statements 
is sufficient to reduce the worth of the identification parade and render the evidence of 
PWs inadmissible as if PW.2 is believed that belies PW.3 and vise versa. Reliance is 
placed on a judgment of apex Court reported in 2008 SCMR 6 ‘Akhtar Ali and others 
Vs. The State’, relevant at page 12 is reproduced:-

“It is also a settled maxim when a witness improves his version 
to strengthen the prosecution case, his improved statement 
subsequently made cannot be relied upon as the witness has 
improved his statement dishonestly, therefore, his credibility 
becomes doubtful on the well known principle of criminal 
jurisprudence that improvements once found deliberate and 
dishonest cast serious doubt on the veracity of such witness.”

14. The whole process of identification parade becomes suspicious and doubtful for 
another reason as well  because PW.3 states that he had gone to the Court of Magistrate 
for identification parade at about 8:30 to 09:00 AM and remained in the Court for 
about 10/20 minutes whereas according to PW.7 Magistrate, Identification Parade 
proceedings started at 11:00 a.m. So looking the identification parade from whatever 
angle and perspective it does not meet the required conditions of admissibility. 

15. Now it is settled law of the land that in cases where previously the accused is not known 
to witnesses, without description given by the witnesses, identification of the accused 
before Court or during identification parade looses legal weight and significance. The 
view stand supported by the dictum of Apex Court reported in 2011 SCMR 563 ‘Sabir 
Ali alias Fauji Vs. The State’, relevant portion at page 570 is reproduced as under:-

“It is also settled principle that identification test is of no value when 
description/feature of accused is not given in the contents of the 
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F.I.R. It appears from the record that accused persons are complete 
strangers to the prosecution witnesses, therefore, in the absence of 
description in the contents of F.I.R., the benefit of doubt be given 
to the accused persons coupled with the face that according to the 
prosecution witnesses they had opportunity to see them on the day of 
incident in moonlight.” 

16. The second important piece of evidence relied by the prosecution and believed by the 
trial Court is the confessional statement of convict Munawar. But the statement looses 
its worth, significance and evidentiary value for various reasons; firstly, because it is 
delayed, as the accused was arrested on 11.03.2014 and statement was recorded on 
20.03.2014. Secondly, the statement is not true according to prosecution case, this 
accused snatched the purse, extended threat, took the pistol on the head of PW.2 but 
his statement is absolutely silent regarding these facts so the element of truthfulness of 
statement is missing. There is no independent corroboration of the statement. Above all, 
the statement is exculpatory, except mere presence no role he assigns to himself rather 
exonerating himself. Last but not least, after recording statement he was handed over 
to same police who had produced him before the Court. In the given circumstances, 
without independent corroboration, legally this confessional statement cannot be used 
against co-convict. This is the sole piece of evidence against Zafar accused, which is 
not legally sufficient to saddle convict Zafar with the commission of alleged crime. If 
this statement is discarded and taken out of consideration then the entire prosecution 
case is bound to collapse.  

17. The perusal of record reveals that admittedly the incident happened on 24.02.2014 
whereas the FIR of the incident was lodged on 03.03.2014 at 5:00 p.m, the only 
explanation available in the FIR is that after funeral of the deceased, with consultation 
of the family members the FIR has been lodged. This excuse for lodging the FIR, even 
if accepted may have culminated in lodging of FIR just after funeral of the deceased but 
the delay so occurred cannot be justified. There is no cavil with the legal proposition 
that the delay in lodging of the FIR without plausible explanation carries an adverse 
impact on the prosecution case and militates against the bona-fide of the prosecution. 
For holding this view, we are fortified with the dictum laid down by the Hon’ble Apex 
Court in 2008 SCMR 6 ‘Akhtar Ali and others Vs. The State’, relevant at page 13 is 
reproduced:-

“It is also a settled law that delay of 10/11 hours in making F.I.R. not 
explained leads to inference that the occurrence was unwitnessed. In 
the case in hand this fact is also established in view of supplementary 
statement and conduct of the eye-witnesses.”

Similarly, the PWs stated before the Court that their statements under Section 
161 Cr.P.C were recorded on 04.03.2014 which again is fatal for prosecution. 

18. Danistnama and mashirnama of dead body and mashirnama of surzamine Ex.5/A to 
Ex.5/C respectively, which were prepared prior to lodging the F.I.R. have lost their 
significance. Reliance in this respect is placed on a case reported in 2008 P.Cr.L.J 1237 
‘Abdul Batin & others Vs. The State’, the relevant at page   1249-1250 is reproduced as 
under:-

“The basis of criminal prosecution is the F.I.R. No investigation can 
be initiated without first recording the First Information Report and 
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once an F.I.R. has been recorded the investigation is undertaken 
on its basis. Facts and crimes not incorporated in an F.I.R. and 
not emanating from the facts given in it are not made the basis of 
investigation under that F.I.R. However, here is a case in which some 
crimes are said to have been committed prior to the lodging of the 
F.I.R. which does not refer to any event prior to November, 2000 but 
the police made investigations in respect of crimes which find no place 
in the F.I.R. and the prosecution adduced evidence in respect of those 
alleged crimes and the learned trial Court has not only taken such 
evidence into consideration but has also convicted and sentenced the 
accused in respect of such crimes and therefore we shall examine this 
evidence and the findings given by learned trial Court thereon.”

19. In the light of above discussion and at the strength of citations relied upon as referred 
herein above, we are inclined to accept Jail Cr. Appeal No.3/K of 2020 filed by 
appellants Munawar and Zafar Khan, set aside the conviction recorded vide judgment 
dated 12.02.2020 by learned Judge Model Criminal Trial Court-II/IVth Additional 
Sessions Judge, Hyderabad and acquit both the accused of the charge by extending 
benefit of doubt to them. If they are not required in any other case or offence, they shall 
be released forthwith. 

Since the appeal has been accepted and conviction has been set aside, therefore, Cr. 
Murder Reference No.1/K of 2020 is answered in negative.

MR. JUSTICE MUHAMMAD NOOR MESKANZAI
CHIEF JUSTICE

MR. JUSTICE DR. SYED MUHAMMAD ANWER
MR. JUSTICE KHADIM HUSSAIN M. SHAIKH
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 JUDGMENT:

MUHAMMAD NOOR MESKANZAI, CJ---  This appeal calls in question the legality, 
validity and propriety of the conviction and sentence recorded vide judgment dated 25.10.2010 
passed by the learned IInd Additional Sessions Judge, Hyderabad, whereby the appellant was 
found guilty and sentenced as under:-

i. Under Section 302(c) PPC to suffer 25 years R.I. 
ii. Under Section  201 PPC to seven years R.I. with fine of Rs. 20,000/- or 

in default thereof to further undergo three months S.I.  

Benefit of Section 382-B Cr.P.C. was extended to the convict/appellant. 

2. The brief facts of the case are that FIR No.20/2004 was lodged by complainant Bhindo 
son of Bahadur at Police Station Phuleli, District Hyderabad to the effect that on 
13.03.2004 at 7:30 p.m. his grand-daughter namely Baby Asifa daughter of Ali Nawaz, 
aged about seven years, after taking money went out of the house for purchasing candies. 
She did not return home, therefore, the complainant and his nephews Ghulam Fareed 
and Azad started search of Baby Asifa. It was further narrated in the FIR that in the 
Mohallah one Moula Bux alias Mouli had a shop of candies in his house, wherefrom 
the children used to purchase candies etc. The complainant party visited the house of 
the accused, however, the same was locked from outside. Further search for Baby Asifa 
did not materialize and this fact was brought to the notice of the police. According to 
the FIR, the search remained continued up to 11:00 p.m. and again the house of the 
accused was visited, though it was not locked yet despite knocking for a considerable 
time the same was not opened. Due to odd hours the complainant party stopped the 
search, however, on the next day i.e. 14.03.2004 at 6:30 a.m. the children made noise 
that one dead body was burning on which the complainant party went to the place and 
found that dead body of Baby Asifa was burning. After extinguishing the fire, the dead 
body was removed to the house and subsequently on registration of the case the police 
took the dead body to the hospital for post-mortem.   

3. The police conducted Investigation, arrested the accused, recovered Chappal and 
Duppatta of the deceased girl from inside the house of the accused, got recorded the 
confessional statement of the accused and thus filed challan against the accused. 

4. The learned trial Court framed the following charge against the accused:-

“That on 13-3-2004 at about 8-0 p.m. in your house situated 
in Makrani Para Gul Shah Road Hyderabad, you did commit Qatl-e-
Amd of Baby Asifa D/o Nawaz Ali by means of strangulation through 
piece of rope, after committing Zina Bil Jabar upon her and thereby 
committed an offence punishable U/s. 302(A) PPC R/w Section 10(3) 
Offence of Zina (EHO) 1979 within the cognizance of this Court. 

I further charge you that on 14-3-2004 at about 4-0 a.m. you 
knowingly that the Qatl-e-Amd committed by you is punishable with 
Qisas or Death, thrown the dead body of said Baby Asifa in garbage 
bin and on same date at about 4-30 a.m. put fire to it, with intention to 
screening yourself from legal punishment and thereby committed an 
offence punishable U/s. 201 PPC within the cognizance of this Court.” 

5. The statement of accused was recorded under Section 342 Cr.P.C. He did not opt to 
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record his own statement as contemplated under Section 340(2) Cr.P.C. nor proposed to 
produce DWs. 

6. After examining as many as 13 witnesses, the learned trial Court, in order to appreciate 
evidence, formulated the following points for determination:-

“1. Whether on 13.3.2004 at about 8-00 p.m. in the house of accused Moula 
Bux alias Mouli situated in Makrani Para Gul Shah Road Hyderabad, 
deceased baby Asifa aged about 7 years died her unnatural death by 
means of strangulation through piece of rope?

2. Whether on the above date and place, accused Moula Bux alias Mouli 
committed Qatl-e-Amd of deceased baby Asifa aged about 7 years 
by means of strangulation through piece of rope and also caused 
disappearance of evidence by throwing dead body in the garbage and 
put fire to it with intention of screening from legal punishment?

3. What offence if any has been committed by the accused persons?

4. What should the order be?”   

7. The learned trial Court, at the conclusion of the trial, found the accused guilty of the 
offence and awarded sentences as mentioned in Para 1 of this judgment.

8. Feeling dissatisfied with the conviction recorded by the trial Court, the appellant filed 
the instant appeal. 

9. Learned Counsel for the appellant, at the very outset, stated that the appellant has 
already undergone a substantive portion of his sentence and if the jail authorities are 
directed to count the period, may be, the accused come out of the prison as perhaps 
he has almost completed the awarded sentence provided the sentence awarded under 
Section 201 PPC is directed to run concurrently. Further stated that even otherwise on 
merits the prosecution has failed to establish its case. 

10. The learned Additional Prosecutor General Sindh conceded to the first request, however, 
opposed the plea that the prosecution has not been able to prove its case. 

11. The attention of the learned Counsel for the parties was invited to the three vital, 
incurable irregularities apparent in the judgment. Firstly, the charge framed under 
Section 10(3) of the Offence of Zina (Enforcement of Hudood) Ordinance, 1979 has 
not been answered as neither the accused has been acquitted nor convicted for that 
charge.  Secondly, while formulating the points for determination though the charge 
for the offence under Section 10(3) of the Offence of Zina (Enforcement of Hudood) 
Ordinance, 1979 was there, but no point to this effect was formulated. Thirdly, the trial 
Court found the appellant guilty of the offence under Section 302(c) PPC and awarded 
the sentence as referred to herein above without keeping in mind the essential and 
inevitable requirement of Section 367(5) Cr.P.C. The learned Counsel for the parties 
conceded that in these circumstances, the remedy lies in remand of the case to the trial 
Court for re-writing of the judgment.

12. In our estimated view, the last error on the part of the learned trial Court is quite fatal 
and sufficient enough to vitiate the judgment. Here in this case the trial Court opted for 
Clause (c) of Section 302 PPC without dilating how Section 302(c) is attracted. The 
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Trial Court mechanically and without bearing in mind the circumstances that justify 
the applicability of Section 302(c) concluded that the appellant is guilty under Section 
302(c) PPC. Legally, none of the conditions that are sin qua non for applicability and 
attraction of clause (c) were available in this case. It is not the idiosyncrasy or sweet 
will of the Judge while proposing sentence, in case of multiple choices provided for 
an offence qua the quantum of sentence, to award sentence whatever is pleased to 
him, rather on finding the accused guilty of the offence the Court is required to weigh, 
assess, evaluate and determine what should be quantum of the sentence that is viable, 
justified and warranted by the circumstances of the case. So, in such state of affairs, 
the judgment is defective and not sustainable at all as it clearly runs contrary to the 
mandatory requirements of Section 367(5) Cr.P.C. leaving us with no other option but 
to set aside the impugned judgment. For holding the view, we are fortified with the 
judgment laid down by the Hon’ble Apex Court in the case of “Muhammad Aslam & 
others Vs. The State & another” reported as ‘PLD 2009 SC 777’ wherein it has been 
held as under:-

“Determining the quantum of punishment deserved by 
a convict, especially in the matter of offences which are 
punishable also with death, should not be taken lightly as a 
mere triviality. And we need to keep reminding ourselves that 
the normal punishment for such-like offences was death and 
death alone. And it was for the said reason that the provisions 
of subsection (5) of section 367 of the Cr.P.C. commanded 
that where:-

(5) The accused is convicted of an offence punishable with death, and the 
Court sentences him to any punishment other than death, the Court shall 
in its judgment state the reasons why sentence of death was not passed.

The rule in such-like cases, therefore was, imposition of the 
sentence of death and a punishment other than death could, 
thus, be awarded only in exceptional cases and that also on 
strict proof of facts and circumstances justifying a deviation 
from the said normal rule.”

Reliance may also be placed on the case of “Abdul Salam Vs. The State” reported as 
‘2000 SCMR 338’. Relevant portion is reproduced as under:-

“---It is now well settled that normal sentence for Qatl-i-amd 
as Ta’zir is death. The Court, however, has the discretion to 
award the lesser sentence of life imprisonment in case there 
are mitigating circumstances. Such discretion is neither 
uncontrolled nor it is to be exercised arbitrarily. It is to be 
exercised judiciously. The Court, after reaching the conclusion 
that the accused is guilty of Qatl-i-amd, can award lesser 
sentence of life imprisonment provided the Court records 
reasons for awarding such lesser sentence i.e. mitigating 
circumstances on account of which a case is made out for not 
awarding the normal sentence of death. We are, therefore, of 
the view that, though in section 302(b), PPC provision has 
been made for awarding death sentence or life imprisonment 
as ta’zir for Qatl-i-Amd, the normal sentence for committing 
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such offence is death and in case the other punishment, i.e. 
life imprisonment is awarded the court is required to record 
reasons for such sentence.” 

13. Similarly, the trial Court was required to have answered the charge under Section 10(3) 
of the Offence of Zina (Enforcement of Hudood) Ordinance, 1979 either the accused 
was acquitted or convicted. This aspect of the matter remained unattended. Same is 
the position for not formulating point for determination qua the charge framed under 
Section 10(3) of the Offence of Zina (Enforcement of Hudood) Ordinance, 1979 as 
narrated herein above. In our considerable opinion, this is a case for re-writing of 
judgment afresh, after hearing the parties. 

14. With the consent of the parties and for the reasons stated herein above, we are inclined 
to accept this appeal, set aside the conviction recorded by the learned trial Court vide 
judgment dated 25.10.2010 and remand the case to the learned trial Court with the 
direction to re-write the judgment after hearing the parties preferably within a period of 
two months. 

15. These are the reasons for our short order dated 09.02.2021. 

MR. JUSTICE MUHAMMAD NOOR MESKANZAI
CHIEF JUSTICE

MR. JUSTICE DR. SYED MUHAMMAD ANWER
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JUDGMENT:

MUHAMMAD NOOR MESKANZAI, CJ---  Appellant Kewal son of Amaro Thakur has 
been booked as preparator for commission of an offence under Section 17(3) of the Offences 
Against Property (Enforcement of Hudood) Ordinance, 1979 by the complainant in FIR 
No.47/2013 dated 20.05.2013 lodged at Police Station Husri, District Hyderabad. 

2. Facts of the case in brief are that complainant Shagan son of Wagho lodged FIR 
No.47/2013 dated 20.05.2013 with the SHO Police Station Husri. As per allegations 
contained in the FIR, on 30.12.2012 at 8:00 p.m. the complainant alongwith his wife 
Shrimati Lali, brother-in-law Shamu son of Virson and one Krishan son of Dharam 
Singh were present in their house when the door was knocked at. The complainant 
opened the door, five persons armed with weapons entered in the house and one person 
standing outside the car, can clearly be identified, if brought before him. All the accused 
persons were nominated in the FIR. After commission of dacoity, the inmates of the 
house were locked in a room. When the accused left the house, the inmates of the house 
made hue and cry and the neighbours came and rescued them. The details of robbed 
articles alongwith money finds mention in the contents of the FIR. Further alleged that 
the offence was committed at the instance of one Mst. Shrimati Lasoo who used to visit 
the house of the complainant and was aware of these articles. 

3.  Investigation culminated in submission of challan before the trial Court. Initially accused 
Dhamoro and Mst. Shrimati Lasoo were arrested and thereafter appellant Kewal was 
also arrested. Charge framed by the trial Court was denied, and the prosecution in 
support of allegations, produced as many as six witnesses. The learned trial Court 
recorded statements of the accused under Section 342 Cr.P.C. The accused professed 
innocence, however, did not propose to produce defence witnesses nor opted to record 
their own statements as contemplated by Section 340(2) Cr.P.C.

4. The learned trial Court found appellant Kewal and Dhamoro guilty of the offence and 
awarded the following sentence whereas Mst. Shrimati Lasoo was acquitted of the 
charge:-

“For the forgoing reasons, as the case of robbery stands established 
beyond reasonable doubt against present accused Dhamoro and 
Kewal, therefore, under section 265-H(ii) Cr.P.C accused Dhamoro 
son of Walji Thakur and accused Kewal son of Amaro Thakur are 
convicted and sentenced for an offense punishable U/S 395 PPC to 
suffer Rigorous Imprisonment for Three (03) YEARS. In addition 
thereto, each accused shall pay fine of  Rs: 20,000/- (Rupees twenty 
thousand only) each, in default of payment of fine, accused persons 
shall suffer simple imprisonment for One (01) month more. They 
shall be entitled to benefit U/S 382-B Cr.P.C.”

  5. Appellant Kewal filed Cr. Appeal No.170/2017 and co-convict Dhamoro filed Cr. Appeal 
No.177/2017 before the Hon’ble High Court of Sindh, Circuit Court, Hyderabad and 
simultaneously both the convicts jointly preferred Jail Cr. Appeal No.6/K/2017 through 
Jail Superintendent before this Court. The appellant Kewal and co-convict Dhamoro 
were released on bail by the Hon’ble High Court of Sindh, Circuit Court, Hyderabad. 
However, subsequently the appeals were transmitted to this Court on the ground of lack 
of jurisdiction by the Hon’ble High Court. These appeals were registered in this Court 
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as Cr. Appeal No.22/K/2018 (Dhamoro Vs. The State) and Cr. Appeal No.23/K/2018 
(Kewal Vs. The State).  Vide Court’s Order dated 10.05.2018 both the appeals were 
clubbed with Jail Cr. Appeal No.6/K/2017. The co-convict Dhamoro attended the 
Court, whereas the appellant Kewal, failed to appear before the Court with the result 
the appeal to the extent of convict Dhamoro was accepted and the impugned judgment 
was set aside. However, the appeal of the appellant Kewal was dismissed for want 
of his appearance. The appellant was subsequently arrested. He filed Jail Cr. Appeal 
No.4/K/2021 under Section 410 read with Section 561-A Cr.P.C. before this Court.  

6. Upon our query how second appeal is competent before this Court and secondly, what 
about limitation and how that can be over looked, the learned Counsel for the appellant 
submitted that the appeal (Jail Cr. Appeal No.4/K/2021) may be treated as an application 
under Section 561-A Cr.P.C. with the restricted prayer that the order dated 31.01.2019 
may be recalled as it is not a judgment and the appeal (Jail Cr. Appeal No.6/K/2017) 
may be revived.  The Learned Additional Prosecutor General Sindh did not controvert 
this position.

7. On merits, the learned Counsel for the appellant contended that the learned trial Court 
did not appreciate the facts properly, similarly the evidence was misread. It was further 
contended that on the basis of same evidence one of the accused was acquitted of 
the charge by the trial Court, whereas, the co-convict was acquitted by this Hon’ble 
Court. So, in such state of affairs, the judgment passed by the learned trial Court is not 
sustainable, therefore, may be set aside and the appellant be acquitted of the charge. 

8. The learned Additional Prosecutor General Sindh faced difficulty in defending the 
impugned judgment and he suggested for remand of the case on the ground that the 
trial Court has awarded the sentence that is not provided even under the law. He further 
contended that Section 395 provides minimum sentence up to four years, whereas 
the learned trial Court has awarded three years sentence, therefore, this judgment is 
defective. 

9. I have heard the learned Counsel for the parties and gone through the available record 
with their valuable assistance. 

10. Before embarking upon factual aspect of the case and judging the validity and viability 
of the impugned judgment, the controversy regarding maintainability of the present 
appeal requires to be set at rest. Admittedly, the appeal filed by the appellant was 
dismissed for non-prosecution by this Court. Now the question that has cropped up 
for determination is whether Cr. Appeal No.4/K/2021 is competent. The answer to this 
question, in my humble view, must be a big no for reasons; firstly, because the order dated 
31.01.2019 passed by this Court though not a judgment on merits but still occupies the 
field. Secondly, we are not here to hear appeal against our own order/judgment. Thirdly, 
without prejudice to preposition, pressed into service in preceding para, the appeal is 
hopelessly barred by time.  The appellant, after obtaining bail remained fugitive of law, 
did not surrender rather got arrested and produced before the Court, so the delay which 
is willful, intentional and inordinate cannot be ignored nor is condonable. 

11. I am confident to hold that in such a situation or given circumstance of this case, 
remedy lies in invoking the inherent jurisdiction of the Court for recalling the order 
of dismissal of appeal in absentia provided either the convict surrenders or is arrested. 
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Since appellant Kewal has been arrested and he has filed the appeal from Jail, hence, 
the request of the learned Counsel for the appellant appears plausible and viable for 
treating the appeal as an application under Section 561-A Cr.P.C. Needless to mention 
that the appeal also finds mention Section 561-A Cr.P.C. Resultantly, the application 
under Section 561-A Cr.P.C is accepted and Order dated 31.01.2019 passed by this 
Court whereby the appeal of the appellant Kewal was dismissed for non-appearance of 
convict is recalled, and the Cr. Appeal No.6/K of 2017 alongwith Cr. Appeal No.23/K 
of 2018 in their original numbers stand resurrected. For holding the view, I am fortified 
by the dictum laid down by the Hon’ble apex Court in its judgment reported in 2015 
SCMR 1002 IKRAMULLAH AND OTHERS vs. THE STATE, relevant at page 1006 
para 9 is reproduced:-

“A report dated 11.12.2014 has been received from the Superintendent, 
Central Prison, Bannu informing that Adil Nawab appellant had escaped 
from the said jail during the night between14/15.4.2012 and he has 
become a fugitive from law eversince. The law is settled by now that a 
fugitive from law loses his right of audience before a court. This appeal 
is, therefore, dismissed on account of the above mentioned conduct of 
the appellant with a clarification that if the appellant is recaptured by 
the authorities or he surrenders to custody then he may apply before this 
Court seeking resurrection of this appeal.” 

12. Now adverting to merits of the case, it appears that the prosecution has miserably failed 
to prove its case against the appellant Kewal beyond reasonable doubt. Admittedly, 
the FIR is delayed for which there is no explanation, whatsoever. Even according to 
the contents of the FIR, initially the complainant did not propose to visit police station 
rather he approached Nek Mards of the area and subsequently, he filed application 
before Justice of Peace. However, there is not an iota of evidence to prove the fact that 
the complainant ever approached Nek Mards and he was advised not to lodge FIR. In 
absence of such evidence the inference cannot be ruled out that the delayed FIR has 
been lodged after consultation and deliberation just to concoct and fabricate a story and 
rope males and females in the case.  Secondly, the PWs have contradicted each other on 
material particulars. For instance, PW.1 complainant Shagan states that “accused Hari 
robbed mobile from my pocket”, whereas PW.2 Shrimati Lali, wife of the complainant 
(PW.1) states that “Accused Kewal snatched mobile from the pocket of complainant”.  
PW.2 in her cross-examination states that “The faces of accused were muffled”.  In this 
situation, how the accused were identified, is a question that goes to the roots of the 
case of prosecution. Similarly, the statement of PW.3 Shamu is also at variance with the 
statement of PW.1. According to PW.1, Shamu is residing with him since 2010 whereas 
Shamu PW.3 in his statement categorically states that “on 30.12.2012, I came at the 
house of my sister Sht. Lali”. PW.3 contradicts PW.2 on the point of snatching mobile 
phone from the complainant by accused Kewal. Furthermore, how this witness came to 
know that accused removed Rs.1,50,000/-  from the trunk. The statement about exact 
amount is something that shakes the veracity of the statement of PW.3. Similarly, there 
is another contradiction that the PW.1 states that he went to Nek Mards for solution of 
matter whereas PW.3 states that complainant went to police station for lodging FIR 
but police did not register the same. PW.4 Krishan introduced the story in a different 
manner. He states that the accused, duly armed, entered the house and made them quiet 
on the force of weapons and confined them in a room. Thereafter, they went to other 
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room where they committed robbery and removed the articles and amount, details 
whereof, is mentioned in his statement. It is quite astonishing that when the inmates 
alongwith PW.4 were locked in a room prior to committing robbery how they were seen 
to have taken anything. 

13. In the wake of above discussion, it can safely be concluded that the evidence on record 
was misread, misconstrued, mis-constructed and the facts were mis-appreciated which 
has resulted in grave miscarriage of justice. On same set of evidence, the trial Court 
acquitted one co-accused and the other was acquitted by this Court. In such view of the 
matter, the conclusions drawn by the trial Curt are not sustainable as the law of the land 
is falsus in uno falsus in omnibus.   

14. Finally, not only the judgment suffers from inherent defects as far as the appreciation of 
facts and evidence is concerned, the judgment is legally lacunic in as much as, Section 
395 PPC provides minimum sentence of four years for a convict but the trial Court, 
perhaps, without bothering to go to Section, awarded sentence less than the minimum 
prescribed sentence provided under the law. Realizing this situation, the learned 
Additional Prosecutor General Sindh requested for remand of the case. However, 
the remand of the case is not a viable option as the prosecution has not been able to 
prove its case beyond reasonable doubt.  For sake of convenience, Section 395 PPC is 
reproduced:-

“395. Punishment for dacoity. Whoever commits dacoity shall be 
punished with imprisonment for life or with rigorous imprisonment for 
a term which shall not be less than four years nor more than ten years, 
and shall also be liable to fine.”

15. In the light of above discussion, Jail Cr. Appeal No.6/K/2017 alongwith Cr. Appeal 
No.23/K/2018  filed by appellant Kewal are accepted and conviction recorded by the 
IIIrd Additional Sessions Judge, Hyderabad vide impugned judgment dated 12.07.2017 
is set aside. The appellant namely Kewal son of Amaro Thakur resident of Village 
Bagh Wah Taluka Hyderabad, now confined in Central Prison & Correctional Facility, 
Hyderabad in case FIR No.47/2013 dated 20.05.2013 Police Station Husri, District 
Hyderabad is acquitted of the charge and directed to be released forthwith, if not 
required in any other case or offence. 

16.  These are the reasons for my short order of even date. 

MR. JUSTICE MUHAMMAD NOOR MESKANZAI
 CHIEF JUSTICE
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152. Finally, to conclude after thoroughly going through the elaborate data and plenty of 
relevant literature regarding Interest-free Banking in Pakistan and in contemporary 
Muslim countries  provided by the parties and experts from all across the country 
and of course after giving a patient hearing to the counsels of the parties, Attorney 
General for Pakistan and Advocate Generals and listening to the exhaustive arguments 
forwarded by the economists , financial experts and religious scholars, Ulumas, Mufties 
and Jurist Consults, one point emerged with consensus that the ground reality regarding 
the acceptability, practicality and feasibility of Islamic Banking or  Interest-Free 
banking is completely different from what it was two decades ago, especially after the 
announcement of the Remand Order  in this case by the Honorable Shariat Appellate 
Bench of  the Supreme Court on 24.06.2002. 

153. The speedy proliferation and exponential growth of Interest-free Banking not only 
in Pakistan but in the whole Islamic World and even worldwide is a reality that has 
established that Interest-free Banking system is not only practicable but feasible too. 
With this backdrop based on facts, we do not agree with the apprehensions shown 
by the Federal Government that introduction of Interest-free Banking in the economic 
system of Pakistan may have a negative impact on the overall  economic system of 
Pakistan.

154. Moreover, as was noted by us that legal and statutory framework backed by the State 
Bank of Pakistan for embracing the Interest-free Banking in Pakistan is already available, 
in furtherance of which the existence of Section 25 (2) (b) of the Banking Companies 
Ordinance, 1962 and Section 22 of the State Bank of Pakistan Act 1956 pave the way 
for complete elimination of Riba from the economy. Needless to say elimination of 
Riba from our economic system is our religious as well as our constitutional duty; 
hence it has to be eliminated from Pakistan.

155. One of the basic goals of an Islamic State like Pakistan is to have an equitable economic 
system free from exploitations and speculations. The Islamic economic system is an 
equitable, asset based and risk sharing economic system. It promotes and encourages 
the circulation of money in a society. It sternly discourages the accumulation of wealth 
in a few hands.  Islamic economic and finance system is based on real economic 
activities which prohibits Riba (الربــا), al-Gharar (الغــرر) (uncertainty), al-Qimar (القمــار) 
(gambling) and al-Maysir الميســر)) (unearned income) as per Injunctions of Quran 
and Sunnah of the Holy Prophet (S.A.W). The prohibition of Riba is the corner stone 
of the Islamic economic system. Therefore, we have decided that every loan which 
extracts any additional amount upon the principal from the debtor is Riba, hence, any 
transaction that contains Riba even at a slightest level, falls within the category of Riba 
thus prohibited. Furthermore, all the prevailing forms of interest, either in the banking 
transactions or in private transactions fall within the definition of Riba. 

156. We hereby declare that the prohibition of Riba is complete and absolute in all its forms 
and manifestations according to the Injunctions of Islam in accordance with the Holy 
Quran and Sunnah. Therefore, for all the detailed reasons deliberated herein before in 
this judgment the charging of any amount in any manner over the principal amount of a 
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loan or debt is Riba which is completely prohibited according to the Quran and Sunnah 
of the Holy Prophet (SAW). 

157. Hence, for the reasons already recorded earlier in this judgment we have further decided 
that:

i. The Banking interest in all its forms is Riba, thus the complete and absolute 
prohibition of interest does not change: 

a) with the change in the purpose of taking loan, whether the loan is taken  
for commercial, productive or industrial purpose etc. or  is taken for 
personal needs; or

b) with any change in the percentage at which the interest is charged on a 
loan whether it is low or high ; and

c) with any change in the method of calculating the amount of interest 
upon a loan whether it is calculated as simple interest or doubled or 
multiplied interest upon a loan.

ii. Any transaction of money for money of the same denomination and value where 
the quantity on both sides is not equal, either in a spot transaction or in a trans-
action based on deferred payment is Riba.

iii. A barter transaction between two weighable or measureable commodities of the 
same kind, where the quantity on both sided is not equal, or where the delivery 
from one side is deferred is Riba.

iv. A barter transaction between two different weighable or measurable commodi-
ties where delivery from one side is deferred is Riba.   

v. Any change in the status of the borrower or lender does not affect the absolute 
prohibition of Riba. Riba remains prohibited absolutely, irrespective of the fact 
of what so ever name it is called.

158. Thus, we also hold that any interest stipulated in the Government borrowings acquired 
from domestic or foreign sources is Riba and clearly prohibited by the Holy Quran and 
Sunnah; therefore, for future the Government is directed to adopt Shariah-Compliant 
Modes while borrowing either from domestic or from foreign sources. Here we would 
like to refer to the constructive, encouraging and positive approach of the International 
Financial Institutions like IMF, Asian Development Bank and the World Bank to utilize 
Shariah-Compliant, Riba free financing Modes for their financing modes being more 
productive and economically feasible.  Additionally, another fact is also relevant here 
that according to some submissions before us, the Peoples’ Republic of China is also 
willing to utilize the Islamic mode of financing for the CPEC projects, needless to 
mention that we are already utilizing Riba-Free Shariah-Compliant mode of financing 
while dealing with Islamic Development Bank and with some of the Islamic Countries.

159. We are of considered view that all those laws or the provisions of laws, which are 
under challenge before us, which contain the word ‘interest’ within the meaning of 
banking interest is Riba, hence prohibited and any payment of extra amount in addition 
to due payment due to a delay, which is considered and calculated as interest over 
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that amount also falls within the category of Riba, hence prohibited being repugnant 
to the injunctions of Islam according to the principles as laid down in the Quran and 
Sunnah. All the prevailing forms of interest either in the banking transactions or in 
private transactions do fall within the definition of Riba. Therefore the Government is 
directed to delete the word ‘interest’ wherever it is used in the impugned provisions of 
law in this sense as already decided by us after examination of each impugned law as 
discussed supra. 

160. Further, in addition to that the word ‘interest’ in which ever law it is used within the 
meaning of banking interest or any increase on the due payment due to delay  is Riba, 
hence is directed to be deleted.

161. Following are the laws the provisions of which were discussed in the judgment and held 
repugnant to the injunctions of Islam to the extent as elaborated in the judgment:

1. Interest Act 1839 held completely repugnant to the Injunctions of Islam.

2. Section. 10 of The Government Saving Banks Act 1873. 

3. Section 78, 80, 114, 117 (c) of the Negotiable Instruments Act, 1881. So far 
these sections are used to support or facilitate any interest bearing transaction. 

4. Sections 28, 32, 33, and 34,  of the Land Acquisition Act 1894 , so far the word 
‘interest’ used in these sections within the meanings of banking interest.

5. Code of Civil Procedure, 1908 

Following provisions of the Code of Civil Procedure were examined by us:

Section 2(12), 34 , 34-A, 34 B, 35 (3) and 144 (1);

Order XXI. Rule 11 (2)(g);

Order XXI Rule 38

Order XXI, Rule 79 (3)

Order XXI 80 (3)

Order XXI Rule 93

Order XXXIV, Rule 2(1) (a) (i), (ii). (iii). (c) (i) and (ii);

Order XXXIV, Rule 2(2);

Order XXXIV, Rule 4;

Oder XXXIV , Rule 7 (1)(a)(i) & (ii) and (c) (i) & (ii);

Order XXXIV, Rule 7 (2);

Order XXXIV. Rule 11;

Oder XXXIV , Rule 13 (1);

Oder XXXIV, Rule 2;

Order XXXIX, Rule 9;
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Wherever the word ‘interest’ appears in these provisions is declared repugnant to the 
injunctions of Islam hence shall be deleted and be amended appropriately. 

6. Provision 59(2) (e) The Cooperative Society Act ,1925

7. Rule 141(h), 22,41 along with appendice 1to4 of the Cooporative Societies 
Rules 1972.

8. Complete law The West Pakistan Money-Lenders’ Ordiance 1960

 9. Complete The West Pakistan Money-Lenders’ Rules 1965.

10. The Sindh Money –Lenders’ Ordinance ,1960

11. The N.W.F.P Money-Lenders. Ordinance ,1960

12. Rule 17 of The Agricultural Development Bank Rules 1961.

13. Section 25 (2) (a) of The Banking Companies Ordinance 1962.

14. Rule 9 The Banking Companies Rules 1963.

15. Rules 9 of The Banks (Nationalization) Payment of Compensation Rules 1974.

Resultantly, these laws or provisions of the laws will cease to have effect as on and from 
Ist. of June, 2022.  

The Federal Government as well as the Provincial Governments are directed to com-
plete the necessary legislative amendments in the impugned laws in order to bring  such 
laws or provisions of the laws into conformity with the injunctions of Islam by 31st of 
December 2022.  Although it is the universal principle of law that law does become 
effective retrospectively but to avoid any possible ambiguity we categorically made it 
clear that all such laws will take effect prospectively.

162. Attorney General for Pakistan made a statement that to complete transformation of 
economy into that of Interest-free Banking needs time and we gave a serious thought 
to that request.  In addition to that we also noticed the fact that, earlier even after the 
announcement of the Judgment by the Shariat Appellate Bench of the Supreme Court  
in 2001 two miscellaneous applications ( Nos. 1480 and 1485 of 2001) were filed in 
the  Review Petition with a composite prayer for suspension of the operation of the 
judgment and extension of time for its implementation. In consequence of which the 
Hon’ble Supreme Court of Pakistan extended the time period for implementation of the 
judgment till 30th June, 2002.  Needless to mention that even after the final disposal 
of the Review Petition almost two decades have passed. If the Government still needs 
time for complete transformation of the economy from interest based to interest-free 
economy then this request is bound to be seen and considered with many trepidations. 
Yet we are mindful of the practicalities; therefore, we asked this questions from the 
experts who appeared before us; and we noted that one thing was common in the 
response of all the experts and the practitioners that this transformation will need time. 
However, regarding how much time is required all the experts differed. We also noticed 
one more thing common in their approach to the issue of complete transformation of 
the economy, that some aspects of the economy are able to be converted into Riba free 
economy almost instantaneously like conversion of deposit side of the banking as it has 
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all the legal framework available to convert the banking completely. For this they relied 
on the existence of Section 25 (2) (b) of the Banking Companies Ordinance, 1962  and 
Section 22 of the State Bank of Pakistan Act 1956 along with some other legislative 
steps taken by the State Bank of Pakistan, in addition to  number of directives and policy 
guidelines of the  State Bank of Pakistan. Whereas on the loans lending side of the 
Banking, although numerous Shariah-Compliant products and instruments approved by 
the State Bank of Pakistan are available but the complete transformation of economy 
will take some time. In this regard Strategic Plan for Islamic Banking Industry 2021-
25 of the State Bank of Pakistan was also referred many times, according to which 30 
percent of the banking industry of Pakistan has to be converted to Islamic Banking and 
that target has almost already been achieved. In addition to that the counsel of the State 
Bank of Pakistan categorically stated that “if someone wants to do business with banks 
hundred percent in accordance with the Interest-free Shariah-Compliant modes then it 
is possible for him without any hindrance.”

[Emphasis supplied]  

163. Hence, after considering all these arguments and noting all the practical aspects we are 
of the view that five years period is reasonably enough time for the implementation of 
our decision completely i.e convert economy of Pakistan into, equitable, asset based, 
risk sharing and Interest-Free Economy. Therefore we would specify the 31st day of 
December, 2027 on which the decision shall take effect by way of complete elimination 
of Riba from Pakistan. 

164.  As a corollary to the above discussion we are hopeful that the Federal Government 
shall comply with the mandatory constitutional requirement of Article 29 (3) regarding 
the submission of annual report before the National Assembly and the Senate on the 
observance and implementation of the Principles of Policy specifically as stated in 
Article 38 (f) of the Constitution of Pakistan 1973, regarding complete elimination of 
Riba within the above stipulated period. This is an inbuilt Constitutional mechanism 
to ensure the observance and implementation of the Principles of Policy which 
empowers the Parliament to keep an eye on the working of any Government, had that 
constitutional duty been observed and complied with, many things in our polity would 
have been different, and Riba would have been eliminated from Pakistan much earlier in 
compliance of Article 38(f) of the Constitution. Hence, Article 29(3) of the Constitution 
shows us the constitutional way to ensure the achievement of the target of complete 
elimination of Riba from the country in a gradual and steady manner, therefore, we rely 
on the same Article 29(3) of the Constitution to ensure the complete implementation of 
our judgment.

165. The Shariat Petitions to the extent stated above, are accepted and disposed of accordingly.

166. Now before parting we would like to bring on record our deep appreciation for all those 
experts, subject specialists, jurisconsults, Ulema, scholars, economists, finance experts, 
Chartered Accountants, former Bureacurats and Bankers, etc., who unceasingly and 
persistently kept on pursuing this case for decades selflessly and with all sincerity. 
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Their valued input, expert opinions and highly professional knowledge helped us to 
follow all possible aspects of this case and multiple issues involved therein. All verbal 
presentations made before us and the written submissions submitted from all across the 
country were invaluable contributions for assistance in this case. 

MR. JUSTICE DR. SYED MUHAMMAD ANWER

MR. JUSTICE MUHAMMAD NOOR MESKANZAI,
CHIEF JUSTICE

MR. JUSTICE KHADIM HUSSAIN M. SHAIKH

Announced in Open Court

On 28-04-2022 at Islamabad.

Justice Muhammad Noor Meskanzai, Chief Justice:- I have gone through the laborious 
and scholarly judgment rendered by my learned brother Hon’ble Mr. Justice Dr. Syed Muham-
mad Anwer and, am in full agreement with his all findings, and, would also like to ink few lines 
on the question of jurisdiction. 

1. In response to Questionnaire prepared in pursuance to Court’s Order dated 03.06.2013, 
the State Bank of Pakistan through its Counsel filed comments/preliminary submissions 
on 18.06.2015, the jurisdiction of this Court was contested on the following grounds:-

“i) Determination of the jurisdiction of this Hon’ble Court and the maintainabil-
ity of the petitions before it with reference to Articles 29, 30(2), 38(f), 81(c), 
121(c), 161 and 260 of the Constitution of Pakistan, 1973 (the ‘Constitution’), 
Reference may kindly be made to paragraph 12 of the judgment in Civil Shariat 
Review Petition No.1 of 2000 and connected matters (PLD 2002 SC 800).

ii) Since Articles 29, 30(2) and 38(f) contain a non-justiciable policy framework 
that contemplates gradual but expeditious elimination of riba by the state can 
this Hon’able Court constrain the exercise of policy implementation by the 
State? Are matters contemplated by the Constitution as extant realities to be 
dealt with by the State according to non-justiciable policy decisions regarding 
implementable possibilities not beyond the jurisdiction of this Hon’able Court?

iii) Since it is clear that the Constitution contemplates the payment of an amount 
described as ‘interest’ on monetary obligations can this Hon’able Court make 
negatory the provisions of the Constitution that contain such contemplation?

iv) Is the Constitutional scheme for the elimination of riba and the payment of 
interest not beyond the jurisdiction of this Hon’able Court in terms of Article 
203B(c) read with Article 203D that expressly exclude consideration of any part 
of the Constitution by this Hon’able Court?

v) What is the distinction contemplated by the Constitution through use of the term 
‘riba’ in Article 38(f) and ‘interest’ in Articles 81(c), 121(c), 161 and 260 there-
of?”

2. On 24.09.2018 Mr. Anwar Mansoor Khan, learned Attorney General for Pakistan while 
arguing the case proposed that the matter of jurisdiction and interpretation of Riba/
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Interest be decided at the first instance. In this respect the relevant portion of Order 
Sheet dated 24.09.2018 is reproduced:-

“Learned Attorney General for Pakistan is present in the Court. He has advanced his 
arguments on certain aspects of the remand order of the Hon’ble Supreme Court. He 
has agitated that before proceeding further, the questions, which are common in all 
connected shariat petitions, such as jurisdiction and interpretation of the words Riba 
and Interest, may be decided at the first instance before hearing the arguments of the 
parties discussing law individually and separately, which have been assailed in these 
shariat petitions. Further states that he does not want to add anymore point for argu-
ments except the one which has already been submitted by Mr. Salman Akram Raja, 
ASC on behalf of the State Bank of Pakistan.“

3. On 19.02.2019 Mr. Salman Akram Raja, Advocate for the State Bank of Pakistan 
concluded the arguments on the point of jurisdiction and the matter was adjourned for 
arguments of the learned Attorney General for Pakistan on the point of jurisdiction. On 
the next date of hearing i.e. 19.03.2019, Mr. Anwar Mansoor Khan, learned Attorney 
General for Pakistan, after arguing the case at length in respect of jurisdiction conceded 
to the jurisdiction of this Court. For ready reference, the relevant portion of the Order 
Sheet is reproduced:-

“Mr. Anwar Mansoor Khan, learned Attorney General for Pakistan has submitted his 
arguments at length in respect of jurisdiction of this Court. At one stage, he has rather 
stated that he does not challenge jurisdiction of this Court in this matter.” 

Emphasis supplied

4. This Court, in view of subsequent developments in Banking Sector, reframed a 
Questionnaire and circulated the same to the parties. Since, after the retirement of a 
Hon’ble member of the Bench hearing the matter, the present Bench remained seized 
of the matter, and again heard Mr. Salman Akram Raja, Advocate on the point of 
jurisdiction. Mr. Qaiser Imam, Advocate representing Jamat-e-Islami also argued on 
the point of jurisdiction. However, on 03.02.2021 Mr. Khalid Javed Khan, learned 
Attorney General for Pakistan appeared and by referring the Order dated 19.03.2019 
submitted that though the then learned Attorney General for Pakistan has conceded to 
the jurisdiction of this Court, however, to his conscience, the question of jurisdiction is 
yet debatable, therefore, he sought permission to file an application. At this juncture, it 
is pertinent to address the complicated issue of divergent opinion of the office of Chief 
Law Officer of Pakistan regarding a law point i.e. jurisdiction of this Court. Mr. Anwer 
Mansoor Khan, the former Attorney General of Pakistan had conceded to jurisdiction 
of this Court. However, on assumption of charge of office, his successor Mr. Khalid 
Javed Khan took a new position i.e. plea of lack of jurisdiction, for which he sought 
permission to make an application. We were aware of the view point of former Attorney 
General and admittedly there was divergence of opinion among the two Chief Law 
Officers of the same office on a law point. However, since it was not an admission of a 
fact but an opinion on the legal point pertaining to jurisdiction which being a law point 
could be agitated at any stage. It is a well entrenched principle of law that jurisdiction 
could not be conferred by consent if the forum otherwise lacked jurisdiction. Above 
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all, being a law point principle of estopple also does not operate and apply against such 
stand and stance. Reliance is placed on PLD 1980 SC 22 M. Yamin Qureshi Vs Islamic 
Republic of Pakistan, relevant at Page 35 F is reproduced:-

“It is interesting to observe that during the conduct of this case the learned Attor-
ney-General for Pakistan was assisted, amongst others, by Mr. Irshad Hassan Khan, 
who is at present appearing before us as Deputy Attorney-General for Pakistan, and 
has attempted to argue that the scope of the appeal before the Tribunal would be limited 
by the same considerations as were spelt out by the Supreme Court in the case of Saeed 
Ahmad Khan in regard to the power of judicial review available to the High Court in 
respect of orders of the kind we are discussing here. Mr. Irshad Hassan Khan submitted, 
on the authority of Government of West Pakistan v. Mian Muhammad Hayat (P L D 
1976 S C 202), that as a counsel he was not bound by the admission made in a previous 
case on a question of law. This submission is, indeed, correct, and we do not wish to 
decide this point on the basis that in a previous case the wide scope of the appeal had 
been conceded by the learned Attorney-General.”

Though the petitioners opposed the permission for filing of application but since it was 
a legal and permissible request, therefore, was granted. 

5. In his application, he raised following objections. Relevant objections are reproduced:-

 “That it is stated at the outset that while submissions are made on behalf of the Fed-
eral Government in respect of the question of jurisdiction of this Hon’ble Court under 
the Constitution, there is absolutely no question or reservation whatsoever by or on 
behalf of the Federal Government of any of its functionaries including the undersigned 
about the solemnity and binding nature of the obligation and commitment of the State 
to ensure that all laws in the country are brought in conformity with the injunctions of 
Islam as laid down in the Holy Quran and Sunnah and that no law can be enacted or 
sustained which is repugnant to such Injunctions. It is once again reiterated that the 
Parliament and the Federal Government are fully committed and bound to ensure that 
all laws are consistent with and brought in conformity with the injunctions of Islam as 
laid down it he Holy Quran and Sunnah. 

That the issue is whether such obligation of bringing the laws in conformity with 
the injunctions of Islam is to be achieved and carried out primarily and most effectively 
through the Parliamentary legislative process as envisaged for lawmaking by the Con-
stitution of Pakistan or through the adversarial machinery as provided for adjudication 
of disputes through the Courts established by or under the Constitution which defines 
and delineates the jurisdiction of all Courts including this Hon’ble Court. It may be 
added that the Constitution categorically provides that the sovereignty belongs to the 
Almighty Allah alone and the State shall exercise its powers and authority through the 
chosen representative of the people. 

That it is the humble endeavor of the Federal Government to persuade this 
Hon’ble Court that while all the institutions of State are fully bound by and commit-
ted to the obligation of bringing all laws in conformity of injunctions of Islam as also 
enshrined in Article 2A, 31 and 227 of the constitution, the most democratic, effective 
and sustainable means of fulfillment of this obligation is through the parliament which 
is highest forum for making, amending and repealing the laws. Parliament is the rep-
resentative of the true will of the people of Pakistan who are the real owners of the 
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country. The parliament and other institutions including the Council of Islamic Ideol-
ogy and other relevant institutions are engaged in a collaborative process and may be 
accorded larger margin to fulfill their obligation of bringing the laws in conformity with 
the injunctions of Islam in a more representative, holistic and effective manner so that 
sustainable results are achieved and all laws are in conformity of the mandate of the 
Constitution as reflected in Article 227. 

That insofar as legal and constitutional issue of the jurisdiction of this Hon’ble 
Court is concerned, the Hon’ble Supreme Court of Pakistan (Shariat Appellate Bench) 
was pleased to pass judgment in Civil Shariat Review Petition No. 01 of 2000 and 
connected matter (PLD 2002 SC 800) and remanded the matter with the direction vide 
Para 18 in the following terms: ‘In the light of the forgoing discussion, we are of the 
considered view that the issue involved in these cases require to be re-determined after 
thorough and elaborate research and comparative study of the financial systems which 
are prevalent in the contemporary Muslim countries of the world. Since the Federal 
Shariat Court did not give a  definite finding on all the issues involved the determina-
tion whereof was essential to the resolution of the controversy involved in these cases, it 
would be in the fitness of things if the matter is remanded to the Federal Shariat Court 
which under the Constitution is enjoyed upon to give a definite on all issues falling 
within its jurisdiction’.

That it is submitted that question relating to jurisdiction as well as maintainabil-
ity of petition were raised before the Hon’ble Supreme Court (Shariat Appellate Bench) 
in review proceedings with the submission that these were not dealt with by the Federal 
Shariat Court as well as the Shariat Appellate Bench, inter alia with reference to the 
provisions of Article 29, 30(2), 38(f), 81(c) and 121(c) of the Constitution. Reference 
was also made to Article 161 and 260 of the Constitution which remained unexamined 
vis-à-vis the question of jurisdiction and maintainability of petition. 

That this Hon’ble Court which is constituted under Article 203-C of the con-
stitution has power, jurisdiction and functions as conferred under Article 203-D which 
provides that this Court may examine and decide the question whether or not any law 
or provision of law is repugnant to the injunctions of Islam, as laid down in the Holy 
Quran and Sunnah of the Holy Prophet. Article 203-B(c) provides that the Chapter 3A, 
law does not include the Constitution. Thus, it is the constitutional mandate that Feder-
al Shariat Court does not have jurisdiction to examined any provision of the Constitu-
tion itself in terms of Article 203-D. “

6. Mr. Salman Akram Raja addressed quite lengthy arguments, however, the submissions 
solely relevant for the purpose of jurisdiction are referred to.  To supplement his written 
submissions, he submitted “My contentions are two folds: (1) to assist this Court as best 
as we can and I endeavor to do that, place the material and I remain available for any 
further questions, queries. One of the issues that framed in 2002 by Shariat Appellate 
Bench is the relationship between Article 38 of the constitution and the jurisdiction of 
this Court. So Article 38 of the Constitution which is in Chapter No.2 titled Principles 
of Policy reads as follows:

Article 38 (f):

The State shall eliminate riba as early as possible. He stated that this is the command 
of Constitution and this is a non-justifiable command. The elimination of riba as my 
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lordships have seen, we are making very sincere efforts, 40 percent growth has been 
achieved and we hope this process will continue further but if this will be made a part 
of a judicial order as was done in 1999, do it in two years, do it in three years, that 
will not be possible.” He contended that the harmony which the Constitution requires 
between its non-justiciable part and its justiciable part should be retained. So that is the 
only way for all of us to progress without there being some kinds of judicious timeline 
imposed on the process as done in 2000 when the original judgment was given which 
was reviewed in 2002. 

7. In continuity with the contents of application Mr. Khalid Javed Khan, learned Attorney 
General for Pakistan contended:-

I am very grateful for this opportunity, the Court has now heard the State Bank 
of Pakistan’s counsel and your lordship I hope that they have been able to address all 
the quarries raised by this Court. In this context if I may refer to my written submission 
in this respect that this Hon’ble Court does not have jurisdiction. I have two fold sub-
missions, first related to the jurisdiction in terms of Article 203-D of the Constitution 
of Pakistan the instant case falls outside the jurisdiction of this Hon’ble Court and the 
second alternate submission is that even if this Hon’ble Court has jurisdiction in this 
particular case it would be more appropriate if the other institution and State is allowed 
to do their job. The State includes Parliament and other institutions and opportunity to 
bring the fiscal laws in conformity with the Holy Quran and Sunnah.

It was maintained that there is no dispute or question about the obligation of 
all the state institutions to bring all the laws in conformity with the injunctions of the 
Holy Quran and Sunnah, so the only issue is how to go ahead and why I submit that this 
Hon’ble court may not be the most appropriate forum for discharge of this obligation 
is primarily based on the principle that this is a Court and all courts in Pakistan and 
in common law World are primarily engaged in adjudicatory exercise except for Arti-
cle 184 (3)  where the jurisdiction of the Hon’ble Supreme Court is inquisitorial, our 
system is based on adversarial system where two parties contest and neutral institution 
decide the matter, where the obligation to bring all the law in conformity with the In-
junctions of the Holy Quran and Sunnah are unanimously acceptable obligation of all 
state institution and the Parliament is the best forum.

He further submitted that the word ‘interest’ has been used in many Articles of Con-
stitution and the Constitution cannot be examined by this Court as per the very Chap-
ter that clothes this Court with jurisdiction, hence on such analogy this Court cannot 
exercise jurisdiction and this was the stance of the then Attorney General for Pakistan 
Makhdoom Ali Khan before the Appellate Shariat Bench hearing the Review Petition. 
It was further contended that without prejudice to first point even if this Court has got 
jurisdiction, it will be more appropriate to refrain from exercising jurisdiction by show-
ing restraint and enabling the forum i.e. Parliament meant for the purpose to do their 
job of Islamization as per their Constitutional mandate, this submission was made at 
the strength of famous American Case Marbery v. Madison delivered by the strongest 
Chief Justice in the year 1789. 

8. Mr. Anwer Mansoor Khan appearing as amicus-curie argued the matter on various 
aspects, however, on the point of jurisdiction, he stuck to his gun by reiterating his 
stance as taken on 19.03.2019  before this Court. 
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9. Mr. Dr. Zaheer-ud-Babar Awan, Amicus-Curie contended that the jurisdiction vested to 
this Court by virtue of Chapter 3-A of the Constitution leaves no room for doubt that 
no other institution is clothed with such high power. At the mandate of the Constitution, 
suo moto powers have been bestowed upon this Court for specific purpose to ensure that 
no law running contrary to the Injunctions of Islam prevails in the Country and even 
if the same is not challenged by any party, the Court itself is bound to take suo-moto 
notice to ensure that the existing laws are brought in conformity with the Injunctions of 
Islam. Hence, this Court is fully vested with the jurisdiction to decide all those petition, 
which were pending, decided and went to the Appellate Forum and are pending now 
after remand, so, no exception can be taken to the jurisdiction of this Court. 

10. Mr. Qaiser Imam, Advocate argued that it is very important to note that through the 
instant petitions, the petitioners have neither requested the Court to pass any sort 
of direction to implement Article 38(f) of the Constitution nor have sought for any 
relief for implementation of any provision of Chapter 2 of Part 2 of the Constitution. 
The petitioner is mindful that any provision provided in Principles of Policy cannot 
be judiciously determined and further cannot be a ground to invalidate any provision 
of law. This argument as raised by the other side is completely misconceived for the 
reason that the petitioners have invoked the original constitutional jurisdiction of the 
Honorable Court to strike down certain provisions of subordinate legislation which 
are against the Injunctions of Quran and Sunnah. This jurisdiction whereby this Court 
has been empowered to strike down or invalidate any law cannot be mixed with any 
type of directory jurisdiction. While concluding his arguments, it was submitted with 
clarity and in unequivocal terms that the petitioners have not challenged any provision 
of Constitution either directly or indirectly.  In this respect his written arguments are 
available on record. 

Professor Muhammad Ibrahim and other petitioners adopted the arguments of Mr. Qa-
iser Imam, Advocate. 

11. We have considered the arguments and have given our serious thoughts but have not 
been able to persuade ourselves to subscribe to Mr. Salman Akram Raja and the learned 
Attorney General on the question of jurisdiction for multiple reasons:-

Firstly, because the scheme of Constitution for Islamization of Laws cannot be 
overlooked and ignored. It starts with preamble followed by Articles 2, 2-A, 31, 227 
which ensure that State shall enable its subjects to order their lives in the individual 
and collective spheres in accordance with teaching of Islam as set out in Holy Quran 
and Sunnah. It is an undisputed fact that Islamic way of life is absolutely incomplete 
and impossible without an economic environment/culture and society free from Riba, 
usury and interest. Again this fact is also not disputed that while framing Constitution, 
the menace of Riba was realized as an economic evil and mischief and thereby assur-
ance of its elimination was given in the Constitution. So the commitment of the State 
with its subjects regarding Islamization of Laws guaranteed in clear and unequivocal 
constitutional terms have to be honoured, respected and given effect to. That is why the 
Part IX of the Constitution and other relevant Articles were introduced in the Consti-
tution which contain a scheme and provide a procedure for Islamization of Laws. The 
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subsequent introduction of Chapter 3-A in part VII of the Constitution puts a seal of 
certainty to relevant Article by empowering this Court to take Suo Moto Notice of any 
Law including fiscal laws  by judging the same at the touchstone of Islamic Injunctions, 
besides entertaining Shariat Petition. The view finds support from judgment reported 
in PLD 1980 SC 160 B.Z. Kaikaus Vs President of Pakistan, relevant at page 180, para 
24 reproduced:-

“24. As regards the 1973 Constitution, as pointed out by the learned counsel for the 
respondents, it also contains a scheme and procedure for Islamisation of the laws and 
lays down the guiding principles and the method to be adopted in that respect. Refer-
ence may be made to the Preamble of the Constitution and Articles 1 to 5, 8 to 40 and 
227 to 230. In pursuance of these; provisions the State has promulgated Offence of Zina 
(Enforcement of Hadood) Ordinance VII of 1979 ; Offence of „Qazf“ (Enforcement of 
Hadd) Ordinance VIII of 1979 ; and Zakat and Usher (Organization) Ordinance XXIX 
of 1979. It has set up a Shariat Bench in each High Court of a Province and an Appel-
late Shariat Bench in the Supreme Court giving them power to strike down any relevant 
law which may be in conflict with or against the Sharia. See Articles 203-A to 203-E 
of the Constitution as added by the President›s Order No. 3 of 1979 which should be 
read with the relevant rules which authorize the superior Courts to avail of the services, 
suggestions, and the views of „the learned“ in the Islamic Law, on any relevant point 
coming up before them. By the time this judgment has been completed, the pattern ‹-as 
further been change; now there will be a Federal Shariat Court instead of a Shariat 
Bench in each High Court.”

Secondly, so far as the word “Riba” in Article 38(f) and “interest” used in Ar-
ticle 81(c), 121(c), 161, 260 of the Constitution and thereby the bar of jurisdiction as 
claimed is concerned, this argument is misconceived and misplaced for the reasons 
that not a single constitutional provision has been challenged before this Court in the 
petitions sought to be decided through this judgment. The word ‘Riba’ used in Article 
38(f) has been admitted a menace, economic evil and stands ensured to be eliminated as 
soon as possible. There is no controversy regarding prohibition i.e. Hurmat (حرمــت) of 
Riba. So merely because these words or terms are available in Constitution and despite 
having not been challenged, an implied inference of bar should be deduced does not 
appeal to a prudent mind. The Law stands settled on the subject that any subordinate 
legislation or a Law even if validated or protected under Constitution cannot get itself 
out from its test of repugnancy at the touchstone of Injunctions of Islam i.e. Holy Quran 
and Sunnah simply because of its protection or validation, reliance is placed on PLD 
1986 SC 360 Government of N.W.F.P. through Secretary, Law Department Vs. Malik 
Said Kamal Shah, relevant at page 466 is reproduced:-

“We do not think that any such bar in fact exists so far as the new Constitutional dis-
pensation is concerned. An entirely new power was conferred on the Specified Courts 
or benches thereof. A test of repugnancy i.e. Injunctions of Islam was prescribed. This 
empowerment had its own inhibitions and limitation, and, but for these, it transcended 
all constitutional protections and safeguards. For example all laws, but not the Con-
stitution, Muslim Personal Law, any law relating to the procedure of any Court or 
Tribunal” or, any fiscal law or law relating to the levy and collection of taxes and fee 
or banking or insurance practice and procedure” could be tested on this standard “not-
withstanding anything contained in the Constitution”. To apply this test of repugnancy 
to the Constitution or a provision thereof is one thing and to apply this test to any other 
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law, validated, continued or protected under the Constitution is another. The first is 
prohibited, the second is not.” 

Emphasis supplied. 

Thirdly, Chapter 3-A in Part VII of the Constitution was introduced in the Constitution 
initially in the year 1980 through President’s Order 1 of 1980 Constitution (Amendment) 
Order, 1980 dated 26th May, 1980, with the strongest words ever used in the Constitution 
by giving an overriding effect to this provision, which reads as under:

203-A. Provisions of Chapter to override other provisions of Constitution: The 
Provisions of this Chapter shall have effect notwithstanding anything contained in the 
Constitution. 

 The definition clause 203B defines Law as under:-

(c) “law” includes any custom or usage having the force of law but does not in-
clude the Constitution, Muslim Personal Law, any law relating to the procedure 
of any Court or Tribunal or, until the expiration of [three] years from the com-
mencement of this Chapter, any fiscal law or any law relating to the levy and 
collection of taxes and fees or banking or insurance practice and procedure;

Thereafter following three amendments were made whereby the period for challenging 
the fiscal laws were extended. For the sake of ready reference the same are reproduced:-

President›s Order No. 7 of 1983  Dated 19th May 1983

Amendment of Article 203-B of the Constitution.

In the Constitution, in Article 203-B, for the word „three“ the 
word „four“ shall be substituted.

President›s Order No. 2 of 1984  Dated 26th April 1984:

Amendment of Article 203-B of the Constitution.

In the Constitution, in Article 203-B, for the word „four“ the word „five“ shall 
be substituted.

President’s Order 14 of 1985 Dated 2nd March 1985

Revival of The Constitution of 1973 Order, 1985:

203B. In Paragraph (c), for the word “five” the word “ten” shall be 
substituted.

The last amendment contemplating 10 years with effect from 26th May, 1980 exhausted 
on 26.05.1990. The perusal of above consecutive amendments regarding point of time 
reveals that in their wisdom the legislature was clear and satisfied that after exhaustion 
of the stipulated period there will be no problem in challenging the fiscal law or any 
law relating to the levy and collection of taxes and fees or banking or insurance practice 
and procedure, as the new means and ways would be sorted out to curtail the economic 
laws by bringing the existing laws in conformity with the Injunctions of Islam. In 
view of the clear, unambiguous and plain language what sort of bar could be placed 
on the unprecedented power of this Court for judging/testing the repugnancy of any 
subordinate legislation on the touchstone of Islamic Injunctions. All the laws challenged 
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before us are subordinate legislation to the Constitution, so by no stretch of imagination 
an implied bar can be pleaded to oust an express, clear and plane jurisdiction, the 
supremacy, preeminence and dominance of these provisions are established and upheld. 
Reliance is placed on PLD 1989 SC 771 Ahmad Vs. Abdul Aziz, relevant at page 791 
is reproduced:-

“The jurisdiction conferred by Chapter 3-A of Part VII of the Constitution tran-
scends the other provisions of the Constitution. Article 203-A reads as hereunder:--

“The provisions of this Chapter shall have effect notwithstanding anything con-
tained in the Constitution.”

The supremacy and the pre-eminence of the provisions of Chapter 3-A of Part 
VII has been placed by this Article beyond any doubt. It is therefore, not possible on 
any reasoning to subordinate the provisions of this Chapter to another provision of the 
Constitution viz. Article 2-A.”

Fourthly, the request of learned Attorney General for showing restraint and leaving the 
matter for Parliament as per his second limb of argument is not conceivable and looses 
legal significance. In fact, by making this submission, the learned Attorney General 
clearly conceded to jurisdiction of this Court and in the wake of this submission the im-
pact of first objection on jurisdiction stands diluted. After 26 April 1990 the bar regard-
ing financial institution does not exist, nor any subordinate legislation regarding fiscal 
laws can be claimed to be immune from examination within the powers exercisable un-
der Article 203-D of the Constitution. It cannot be inferred that legislature was not alive 
with the consequences of the introduction of Chapter 3-A in Part VII of the Constitution 
rather it can genuinely be maintained that a specific, onerous, noble respectable, highly 
prestigious jurisdiction was conferred upon this Court with clear aim, unambiguous ob-
ject and pragmatic approach to get the Islamic Republic of Pakistan free from the laws 
that are enforced and applicable but run contrary to Injunctions of Islam, particularly 
a law that has been declared “ A WAR AGAINST ALLAH AND RASOOLULLAH 
S.W.A.S”. Reference in this respect is placed on the following Ayaat of Holy Quran:-
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O ye who believe! Fear Allah, and give up what remains of your demand for usury, if 
ye are indeed believers.

If ye do it not, Take notice of war from Allah and His Messenger: But if ye turn back, ye 
shall have your capital sums: Deal not unjustly, and ye shall not be dealt with unjustly.
(2:278,279)

Therefore, the contention that this Court lacks jurisdiction or on account of some ex-
igency should remain reluctant and refrain to exercise jurisdiction would be a better 
legal option, such a contention cannot be countenanced on any cannon of Constitu-
tional construction and interpretation. Even otherwise, the basic principle regarding 
jurisdiction is that the Courts do have jurisdiction unless it is barred expressly or by 
necessary implication. The practice of Superior Court has been that they have preferred 
assumption of jurisdiction instead of abdication of jurisdiction. Reliance is placed on 
PLD 1989 FSC 50 Sajjad Hussain and 2 others Vs. The State, relevant at page 54 is 
reproduced:
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“10. Learned counsel tried to impress that as the Supreme Court has been specifically 
prevented from exercising its authority and jurisdiction in the Tribal Area, this 
Court should also set a selfimposed limit on its territorial jurisdiction in line with the 
Supreme Court of Pakistan. When told that under the rule of interpretation assumption 
of jurisdiction is always preferred to abdication of jurisdiction and no superior Court 
would easily concede to the ouster of its jurisdiction, the learned counsel had no answer 
to it. To quote Zafar Hussain Mirza, J. in Benazir Bhutto v. The Federation of Pakistan 
(PLD 1988, SC 416) at page 602:

“The ouster of jurisdiction of the Courts must be couched in express terms or must arise 
by necessary implication.”

11. In the present case as would be shown hereafter no such legislative intent can be spelt 
out from the charter under which this Court was created.”

12. Resultantly, the objection that this Court lacks jurisdiction is repelled and rejected. It is 
held that this Court for all intent and purposes is well within its jurisdiction to decide 
the respective Shariat Petitions remanded by the Hon’ble Shariat Appellate Bench of 
Supreme Court of Pakistan. 

MR. JUSTICE MUHAMMAD NOOR MESKANZAI
CHIEF JUSTICE

Announced in Open Court

On 28-04-2022 at Islamabad.
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DR. SYED MUHAMMAD ANWER, J:    Through a petition for Special Leave to Appeal, 
the petitioner (Mst. Naseema Bibi) sought permission to file appeal against the judgment dated 
10.12.2018, passed by Additional District & Sessions Judge/IZO, Chitral Camp, Court Booni, 
whereby the accused/respondent No.1 Murad son of Kelles was acquitted from the charge 
of Qazf levelled against him under Section 7 of the Offence of Qazf (Enforcement of Hadd) 
Ordinance, 1979. After hearing preliminary hearing, the Criminal Petition for Special Leave to 
Appeal was disposed of and converted into criminal appeal in original number.

2. The brief facts of the case are that Mst. Naseema Bibi wife of Abdul Qadir, filed a 
complaint under Section 7 of the Offence of Qazf (Enforcement of Hadd) Ordinance, 
1979, (Ex.P.W.1/6) against the accused Murad son of Kelles with the contention that 
the complainant/appellant is a sui juris married woman, who is a practicing Muslim and 
leading a life according to principles of Islam. Her husband works in Saudi Arabia so 
he lives there and she is living with her in-laws amicably and happily. She is a Parda 
Nasheen lady and her in-laws are acquainted with her chaste character. 

3. On 12.2. 2015, Abdul Khaliq alias Layeq son of Aziz Khan (P.W.2) came to the father-
in-law of the complainant, namely, Fazal Karim (P.W.4) and stated that accused/
respondent (Murad) has sent him with the message that Fazal Karim’s daughter-in-
law (complainant) i.e. Mst. Naseema Bibi wife of Abdul Qadir is expecting with an 
illegitimate child, therefore, it is the duty of Fazal Karim (P.W.4) (father-in-law of 
appellant/complainant) that he should get Mst. Naseema Bibi examined by a doctor 
in the presence of elders of locality in order to prove that Mst. Naseema Bibi is not 
pregnant.

4. Two days after, on 14.2.2015, another person namely Aziz Jalal son of Ahmed Jalil 
(P.W.3) again came to the father-in-law of the appellant/complainant with a similar 
message of Murad (the accused) containing imputation of zina levelled against her (the 
complainant/appellant). Thus, the father-in-law of the appellant/complainant left with 
no other option but to take her to the hospital for her examination. Consequently, the 
appellant/complainant went to the hospital and was medically examined in Al-Khidmat 
Hospital/ Laboratory, Chitral, for pregnancy test. Resultantly, she took pregnancy 
test and ultrasound test and as per reports, her pregnancy test came out as negative 
(Ex.P.W.1/1). Similarly, according to the ultrasound report (Ex.P.W.1/2), she was not 
pregnant. 

5. After undergoing the examination and medical tests, the appellant/complainant filed 
a criminal complaint under the Qazf Ordinance (Ex.P.W.1/4) for commission of Qazf 
against the accused/respondent (Murad) for imputation of fornication (Zina) upon her. 

6. After submission of complaint, proceeding under Section 203-B Cr.P.C. was initiated. 
Respondent was summoned and charge was duly framed under Section 7 of the Offence 
of Qazf (Enforcement of Hadd) Ordinance, 1979, against him for allegedly publishing 
the imputation of ‘Zina’ concerning complainant who is a ‘Muhsan’. The complainant/
appellant produced four male witnesses namely, Abdul Khaliq (P.W.2), Aziz Jalal 
(P.W.3), Fazal Karim (P.W.4) and Muhammad Qayyum, S.H.O. (P.W.5) in her favour 
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and also recorded her own statement.  Her father-in-law, Fazal Karim (P.W.4) also 
gave his evidence in support of the complainant. Relevant documents especially the 
medical reports of pregnancy test (Ex.P.W 1/1) and ultrasound report (Ex.P.W.1/2) of 
Al-Khidmat Hospital/Laboratory Chitral were also produced. 

7. She prayed in her complaint that accused/respondent, by leveling imputation of 
fornication and alleging that the complainant/appellant is  pregnant by illegitimate 
sperm, has not only defamed her but also vilified her family and the house of her in-laws. 
By spreading of such rumors in the vicinity, she and her family was badly disgraced and 
humiliated. 

8. The fifth witness of the prosecution namely, Muhammad Qayyum, S.H.O. Police Station 
Mulkhow (P.W.5) also appeared in this case and gave a statement that on 5.3.2015, 
accused/respondent had come to police station with an application, wherein he levelled 
a similar allegation of fornication against Mst. Naseema Bibi, which also contained 
an additional allegation of having an abortion of illegitimate pregnancy. According 
to Muhammad Qayyum, S.H.O. (P.W.5), this application was not entertained by him 
because complainant/appellant is a married woman and no such complaint was received 
from her family or husband. 

9. After completion of evidence of the prosecution, statement of the accused/respondent 
under Section 342 Cr.P.C. was duly recorded wherein he denied the charge and pleaded 
not guilty by claiming his innocence. Subsequently, he was asked whether he wanted to 
be examined under Section 340(2) Cr.P.C. or produce any evidence in his defence. The 
accused/respondent did not opt to enter the witness box nor proposed to produce any 
defence witness. The proceedings so conducted by the learned Trial Court culminated 
in the acquittal of respondent, hence, this appeal. 

10. The learned Counsel for the complainant/appellant contended with vehemence that 
the impugned judgment is legally defective and suffers for sheer misreading and non-
reading of evidence. It was maintained that the Trial Court seriously erred in law 
by observing that the complaint is hit by limitation. The learned Counsel contended 
that the complainant produced overwhelming evidence, which were/are sufficient 
to warrant conviction but the Trial Court failed to appreciate the evidence in its true 
perspective by misreading and non-reading the same. According to learned Counsel, 
the only conclusion in the circumstance of this case that can be drawn is the guilt of the 
respondent, as the prosecution witnesses were honest, truthful and the statements were/
are confidence inspiring. The learned Counsel for respondent vehemently opposed the 
submissions by submitting that the Trial Court properly appreciated the evidence, there 
is no misreading and non-reading of evidence. The learned Counsel urged that even 
another view on reappraisal of the evidence may be possible, but the appellate forum 
cannot undertake that exercise in view of set principles governing acquittal appeals. 
The learned Assistant Advocate-General supported the learned Counsel for appellant 
and adopted his arguments.   

11. We have heard the learned Counsel for the parties and have gone through the record 
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carefully with their assistance. We find sufficient force in the submissions of the learned 
Counsel for the appellant. For instance, the learned Trial Court acquitted the accused/
respondent on the ground of absence of  Tazkiyah al-Shuhood in the  witnesses of the 
prosecution declaring it as a mandatory provision in any case of Hadd. But the judgment 
is silent about the fact that how the learned Trial Court reached at the conclusion that 
Tazkiyah al-Shuhood was missing from the prosecution witnesses. It is correct that 
assessment of Tazkiyah al-Shuhood of the prosecution witnesses is very relevant and 
important in cases of Hadd; but at the same time, the learned Trial Courts are supposed 
to give plausible and cogent reasons for declaring any witness which does not fulfill the 
standards of Tazkiyah al-Shudood. Case titled “Sanaullah Versus The State” (PLD 1991 
FSC 186) elaborates the concept of Tazkiyah al-Shudood, how it should be evaluated 
by the courts. The relevant statement contained in this judgment is “ All Muslims are 
Just with respect to their evidence excepting those who have been punished for Hadd of 
Qazf or for giving false evidence or those who are under the pressure of their relatives 
and friends in giving evidence.” 

12.  In Para-9 of the impugned judgment, it is stated that “the alleged incident imputation 
of Zina has happened on 12.02.2015 while the report has been lodged to police on 
12.3.2015; meaning thereby, there is a delay of about 01 month in reporting the matter” 
according to the trial court that this is enough time to deliberation and consultation 
on the part of the complainant for false implication of the accused. This approach of 
the learned Trial Court, which conducting the trial of Qazf is utterly misplaced and 
wrong due to the nature of the alleged offence. Unlike other criminal cases, in Qazf the 
honour, reputation, respect, social norms and values associated with the victim and her 
whole family are deeply involved. Hence, delay in filing complaint not only natural but 
permissible in Islamic Law. According to Imam Kasani “Unlike other Hudood cases 
promptness in filing complaint in case of Qazf is not a requirement or condition, even if 
the witnesses of Maqzoof  (upon whom the false allegation of zina is levelled) take some 
time in giving evidence that is also permissible.” Reference is made to [Dr. Wahbah 
Zuhayli, al-Fiqh al-Islami wa-Adilatuhu; Dar al-Ash’at Karachi, Vol. IV, Page-165]. 
This difference in Hadd of Qazf from the rest of the Hudood is natural due to the nature 
of the crime and involvement of the whole family of the victim.   The crime of Qazf 
is taken so seriously by the Islamic law that in case if a Maqzoof (victim of Qazf) dies 
during the proceeding in the Court, her/his legal heirs can proceed with the complaint 
against the alleged Qazf (one who commits Qazf). Similarly, if someone commits Qazf 
against a dead person then her or his legal heirs can file criminal complaint of Qazf 
in the Court of Law against the accused. Reference is made to [al-Bada’i al-Sana’i Fi 
Tartib Al-Shara’i, Al-Imam Alauddin Abi Bakar Bin Mas’ud al-Kasani Al-Hanafi’ Dyal 
Singh Trust Library, Lahore, Page-158].

13.  Similarly, the learned Trial Court ignored the negative pregnancy test (Ex.P.W.1/1), 
which is the most relevant medical report in this case. The content of the ultrasound 
report (Ex.P.W.1/2) are clearly in favour of the claim of complainant/appellant showing 
her not pregnant. The learned Trial Court disregarded the ultrasound report for containing 
a typographical error in date written on it. The learned counsel clarified that the date 
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on the letterhead upon which the report was written erroneously contained printed the 
year as --/--/2014 instead of --/--/2015, however, the hand written digits for the day and 
month on (Ex.P.W.1/2) are clearly mentioned as (13/2) (13th of February). 

14. The learned Trial Court wrongly presumed that Fazal Karim “ the (P.W.4), [who is 
father-in-law of the complainant/appellant is also the husband of daughter of accused]” 
, whereas on the contrary the contents of the statements of the witnesses and the cross-
examinations revealed that the daughter of accused (Murad) is the step-mother of the 
complainant/appellant. Due to this mis-reading of evidence, the reaching of learned 
Trial Court at a wrong conclusion is obvious. 

15.  The learned Trial Court also completely ignored the evidence of  Mohammad Qayyum 
(P.W 5), who was SHO of Police Station Morekaho. In his statement, he clearly states 
that the accused (Murad) came to him in Police Station on 05.03.2015, first he gave 
an application against  Naseema Bibi wife of Abdul Qadir, containing allegation of 
Zina and doing abortion. That application was returned to him because it contained the 
allegation of Zina. The P.W 5 also stated in his examination-in-chief that:

�ا�و�ر  دبرک�د�ا�ر  ر�اہین، 
�

� وک  دبع�ااقل�د�ر  ر�وہج 
�

� یب  یب  ہمیسن  ںیم   
ظ

�اافل� �و�احض  س�اےنم  ریمے  ےن  رم�ا�د  ’’زلمم 
ےہ،، ایب��  ریم�ا  ہی  د�ا 

�
لہٰ� اھت  ی�ا  اگل� �ازل�ام  ٹ�ا  وھج� اک  رکےن  اضعئ  وک  ہچب  ر 

�
�

ئ
�ااج�

�
� �ا�و�ر  وہےن  احملہ  ےس  رہفطن 

�
�

ئ
�ااج�

�
�

This statement was discussed by the trial court but no inference was drawn from it, the learned 
Trial Court again committed non-reading of the material evidence of the case by just ignoring 
it.  

16. Learned Counsel for the accused/respondent while arguing the appeal, contended that 
the words, which were allegedly used by the accused/respondent does not amount to 
Qazf. According to him, the allegation of fornication (Zina) must be in accordance to 
the definition of Zina as mentioned in the Offence of Zina (Enforcement of Hudood) 
Ordinance, 1979. This understanding of the learned Counsel of the respondent (Murad) 
is completely incorrect and wrong, any word which directly or indirectly connotes to 
Zina uttered by a person against an adult Muslim without the support of four witnesses 
is enough to constitute the offence of Qazf against that person who is leveling this 
imputation. Section-3 of the Offence of Qazf (Enforcement of Hadd) Ordinance, 1979, 
is reproduced hereunder for clarity:

“3.  Qazf.-- Whoever by words either spoken or intended to be read, or by signs or 
by visible representations, makes or publishes an imputation of zina concerning any 
person intending to harm, or knowing or having reason to believe that such imputation 
will harm, the reputation, or hurt the feelings, of such person, is said, except in the cases 
hereinafter excepted, to commit qazf. 

Explanation 1.-- It may amount to qazf to impute zina to a deceased person, if the 
imputation would harm the reputation or hurt the feelings, of that person if living, and 
is hurtful to the feelings of his family or other near relatives.

Explanation 2.--An imputation in the form of an alternative or expressed ironically, 
may amount to qazf.
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First Exception Imputation of truth which public good requires to be made or published). 
-- It is not qazf to impute zina to any person if the imputation be true and made or 
published for the public good. Whether or not it is for the public good, is a question of 
fact. 

Second Exception (Accusation preferred in good faith to authorized person).-- Save in 
the cases hereinafter mentioned, it is not qazf to prefer in good faith an accusation of 
zina against any person to any of those who have lawful authority over that person with 
respect to the subject-matter of accusation:

(a) A complainant makes an accusation of zina against another person 
in a Court, but fails to produce four witnesses in support thereof 
before the Court.

(b) According to the finding of the Court, a Witness has given false 
evidence of the commission of zina or zina-bil-Jabr.

(c) According to the finding of the Court, complainant has made a 
false accusation of zina-bil-Jabr.”

17. The learned Counsel for the appellant/complainant during the course of arguments, 
extended an offer to the respondent (Murad) that if the accused takes a special oath 
upon the Holy Qu’ran and states that he (Murad) did not level imputation of Zina 
amounting to Qazf against the complainant/appellant then she will withdraw the case. 
The learned Counsel for accused/respondent opposed this suggestion that the provision 
of offering a special oath to the opposing party with intention to infer their results for or 
against him depends on the acceptance or rejection of the offer is not at all maintainable 
in criminal cases, especially in the case of Qazf. The understanding of learned Counsel 
for accused/respondent on this point is correct in view of Hanafi Jurist, a person cannot 
be held liable to Hadd on the ground that he rejects the offer of taking special oath that 
he did not commit Qazf. The non-taking of the oath cannot amount as the equivalence 
of confession for commission of a crime, Reference is made to [Dr. Wahbah Zuhayli, 
al-Fiqh al-Islami wa-Adilatuhu; Dar al-Ash’at Karachi, Vol. IV, Page-166].

ِمْن  َشْيٍء  ِف  يَِنَي  َوَل  َذِلَك،  َعَلى  ُيْسَتْحَلْف  َلْ  َلُه  بـَيَِّنَة  َوَل  َقَذَفُه،  أَنَُّه  رَُجٌل  ادََّعى  َوِإَذا 
َا َيُكوُن َبَدًل َواْلَبَدُل َل  اْلُُدوِد؛ ِلَنَّ اْلَمْقُصوَد ِمْن اِلْسِتْحَلِف اْلَقَضاُء ِبلنُُّكوِل َوالنُُّكوُل إنَّ

َغْيِِه َمَقاَم  قَاِئٌم  ُهَو  ِبَا  يـَُقاُم  َل  َواْلَدُّ  قـَْراِر  اْلِ َمَقاَم  قَاِئًما  َيُكوُن  َأْو  اْلُُدوِد  ِف  يـَْعَمُل 

ےس  �اس  وہیگ،  ںیہن  ہنیب  ںیم  �اس  وت  ےہ،  ایک  ذقف  رپ  یسک ےن �اس  ہک  ایک  �دوعی  ےن  صخش  یسک  �ارگ  �ا�و�ر  رتہمج: 

ہی  حلف  وصقم�د  ویکہکن  وہیگ۔  اک�ررگ  ںیم  دح�و�د  نیمی  یہ  ہن  �ا�و�ر  اگ،  اجےئ  ایک  ںیہن  اطمہبل  اک  ےنیل  حلف  رپ  اعمملہ  �اس 

ںیہن،  اک�ررگ  دبل  ںیم  دح�و�د  �ا�و�ر  ںیہ  دبل  ک�ول 
�
� �ا�و�ر  اجےئ،  ایک  ہلصیف  د�رےعی 

�
� �ااکن�ر(ےک  ےس  )مسق  ک�ول 

�
� ہک  ےہ  �ا 

ت
وہ�

ںیہن۔  وبقل  بل  اق� اقمم“  ”اقمئ  اک  ریغ  ںیم  دح  ےئل  �اس  ںیہ  وہےت  ےک  �اق�ر�ا�ر  اقمم  اقمئ  ک�ول 
�
� رھپ  ی�ا  �

[Imam al-Kabir Abi Bakar Mohammad Bin Ahmed al-Sarkhasi, al-Mabsoot li-
Sarkhasi, Idaratul-al-Quran wa uloom al-Islamia, Page-105] 



Federal Shariat Court of Pakistan

Page No. 251

أنه حد، فل يستحلف فيه، كالزان والسرقة. فإن نكل عن اليمني، ل يقم عليه الد

ےن  �اس  �ارگ  سپ  رطح،  یک  وچ�ری  �ا�و�ر  �ا 
�
ر�

�
� دحِ  اگ  اجےئ  ایک  ںیہن  اطمہبل  اک  حلف  �اںیمس  سپ  ےہ،  دح  ذقف(  ہی)اعمملہ 

وہیگ۔  ںیہن  اج�ری  دح  رپ  �اس  وت  رکایل  �ااکن�ر  ےس  ےنیل  حلف 

[Ibn Qudamah, al-Mughni, Dar al-Kitab al-Arabi Beirut, vol.10 page-235] 

In Islamic jurisprudence, the principle is known as “Nukul” (نکول)۔ This princi-
ple of Islamic law is duly incorporated in Article 163 of the  Qanoon-e-Shahadat 
Order, 1984, which is reproduced below:

Article 163. Acceptance or denial of claim of oath.- 

“(1)  Acceptance or denial of claim on oath.- (1) When the plaintiff takes 
oath in support of his claim, the Court shall, on the application of the 
plaintiff, call upon the defendant to deny the claim on oath.

(2)  The Court may pass such orders as to costs and other matters as it may 
deem fit.

(3)  Nothing in this Article applies to laws relating to the enforcement of 
Hudood or other criminal cases.”

[emphasis added]

18. Last but not the least, the impugned judgment is violative of the mandatory provisions 
contained in Section 367 Cr.P.C. because the Trial Court utterly failed to formulate the 
points for determination as required by this Section and decision thereon with reasons. 
By now, it is the settled principle of law that a judgment not fulfilling the mandatory 
requirements of Section 367 Cr.P.C. is not sustainable. The defect is incurable and by 
itself sufficient to vitiate the judgment. Section 367 Cr.P.C. is reproduced as under:

“367. Language of judgment Contents of judgment.--(1) Every such 
judgment shall, except as otherwise expressly provided by this Code, be 
written by the presiding officer of the Court or from the dictation of such 
presiding officer in the language of the Court, or in English; and shall 
contain the point or points for determination, the decision thereon and the 
reasons for the decision; and shall be dated and signed by the presiding 
officer in open Court at the time of pronouncing it and where it is not 
written by the presiding officer with his own hand, every page of such 
judgment shall be signed by him.

(Emphasis supplied)

(2) It shall specify the offence (if any) of which, and the section of the Paki-
stan Penal Code or other law under which, the accused is convicted, and 
the punishment to which he is sentenced. 

(3) Judgment in alternative. When the conviction is under the Pakistan Pe-
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nal Code and it is doubtful under which of two sections, or under which 
of two parts of the same section, of that Code the offence falls, the Court 
shall distinctly express the same, and pass judgment in the alternative.

(4) If it be a judgment of acquittal, it shall state the offence of which the 
accused is acquitted, and direct that he be set at liberty.

(5) If the accused is convicted of an offence punishable with death, and the 
Court sentences him to any punishment other than death, the Court shall 
in its judgment state the reason why sentence of death was not passed.

(6) For the purposes of this section, an order under section 118 or section 
123, sub-section (3), shall be deemed to be a judgment.”

19. We are fortified in our view by the dictum laid down by the Hon’ble Apex Court in its 
judgment reported in “SAHAB KHAN and 4 others vs. THE STATE and others” (1997 
SCMR 871), for the safe of convenience, the same is reproduced:

“Without going into the merits and demerits of the case of the parties, we hold 
the view that criminal appeals referred to above were not decided in the light 
of afore-noted statutory provisions. They shall, therefore, be deemed to be still 
pending adjudication. Needless to state that at the appellate stage, whole orig-
inal case stands reopened for its hearing and decision in accordance with law. 
Such-like appeals cannot be decided summarily without analytically discussing 
the evidence on record. The appeals of the parties were required to have been 
decided in accordance with the evidence. This could not be done for no obvious 
legal reasons. The counsel has attempted to argue that both the appeals may be 
heard and decided on merits by this Court to do substantial justice between the 
parties. We cannot substitute our opinion/decision with the one which is still to 
be given by the High Court on the basis of evidence available on record.”

20. In the light of above discussion, we are inclined to accept this appeal, set aside the 
impugned judgment and remand the case to the Trial Court for re-writing of judgment 
by fully adhering to mandatory provisions contained in Section 367 Cr.P.C. with the 
result, the case shall be treated pending before the Trial Court and the parties shall 
be allowed an opportunity of addressing arguments and the matter shall be concluded 
preferably within the span of two months after the receipt of this judgment. 

(JUSTICE DR. SYED MUHAMMAD ANWER)

(JUSTICE MUHAMMAD NOOR MESKANZAI)
CHIEF JUSTICE
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DR. SYED MUHAMMAD ANWER, J:    This is a Jail Criminal Appeal sent by Additional 
Registrar (Judicial), Peshawar High Court, Peshawar, vide his office letter No.8967/
Judl. dated 07.03.2020 against the judgment dated 22.03.2019 passed by learned 
Additional Sessions Judge-VIII, Peshawar, in Sessions Case No.01/HC of 2019 and 
F.I.R. No.151 dated 15.02.2018 under Section 17(4) Haraabah, the Offences Against 
Property (Enforcement of Hudood) Ordinance, 1979 at Police Station Chamkani, 
District Peshawar. Through this impugned judgment, the appellant/accused Shahid 
Ullah was convicted and sentenced to undergo 10 years rigorous imprisonment with 
fine of Rs.300,000/- to be paid to the legal heirs of the deceased under Section 544-A 
Cr.P.C.  Benefit of Section 382-B was also extended to the appellant/accused.

2. The appellant firstly filed the Criminal Appeal No.1172-P of 2019 against the impugned 
judgment before the Peshawar High Court, Peshawar, through Superintendent 
Central Prison, Peshawar, vide its letter No.11007/WF/ASW dated 16.09.2019. The 
Peshawar High Court vide its order dated 02.03.2020 held that “the appellant has been 
convicted and sentenced under section 17(4) Haraabah, the Offences Against Property 
(Enforcement of Hudood) Ordinance, 1979. Legally speaking, under 2nd proviso of sub-
section (1) of section 24 of the Ordinance, when the awarded sentence is exceeding for 
a term two years, then in that case the appeal shall lie to the Federal Shariat Court.”   

Consequently, it was also held that the “Jail Criminal Appeal is not competent before 
Peshawar High Court, Peshawar, therefore, Additional Registrar (Judicial) of Peshawar 
High Court is directed to send this appeal alongwith the original record of the case to 
the Federal Shariat Court.” 

On 17.03.2020, this Jail Criminal Appeal was fixed before the court and was admitted 
for regular hearing.

3. Brief facts of the case as per F.I.R. (Ex.PA-1) are that the complainant/Bakht Muhammad 
(P.W.4) reported the matter to police on 14.02.2018 at 22:35 hours in presence of his 
elder brother Habib Ullah (P.W.5) that he works in a Bakery shop along with his brother. 
On the day of occurrence, he along with his elder brother Gul Muhammad (deceased), 
after closing the Bakery shop was proceeding to his home on motorcycle driven by his 
brother Gul Muhammad while he was seated behind him. When they reached the place 
of occurrence an unidentified person fired at them due to which Gul Muhammad the 
brother of the complainant was hit and injured. Consequently, they fell down. Upon the 
hue and cry of the complainant, the people from nearby vicinity came to the spot and 
put Gul Muhammad in a Suzuki, who was alive at that time but unfortunately he died 
on the way to the hospital. According to F.I.R., the complainant charged an un-known 
accused for commission of offence.

4. Learned State Counsel/Assistant Advocate-General, KPK, appeared in this case and 
acted as a professional and honest officer of the court. He acknowledged the facts that 
charge under Section 17(4) The Offences Against Property (Enforcement of Hudood) 
Ordinance, 1979 was wrongly framed in this case as the FIR does not contained any 
allegation of Haraabah; therefore, this case may be remanded to the learned Trial Court.  
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5. Though, the learned State Counsel has concurred for remand of the case but in addition 
to such concurrence, a couple of irregularities were found to have been committed by 
the learned Trial Court, which render the judgment illegal and can be summarized as 
under:

a) Initially the case was registered under Sections 302 and 324 PPC but later the 
charge was converted into Section 17(4) Haraabah read with Section 15AA. 
The only reason stated in the impugned judgment for converting the charge 
from Section 302 and 324 PPC to 17 (4) Haraabah in the case is the statement 
of father of the deceased (P.W.6) Pir Muhammad under Section 164 Cr.P.C. 
wherein he charged the accused facing trial for commission of the offence 
of Haraabah. To the contrary, the statement in chief of father of the deceased 
(P.W.6) does not contain any such allegation; rather in the cross-examination he 
clearly admits that he is not an eye-witness of the occurrence. 

b) While introducing the charge of Haraabah in this case the Trial Court failed 
to comprehend and appreciate the very definition of ‘Haraabah’ as mentioned 
in Section 15 of  The Offences Against Property (Enforcement of Hudood) 
Ordinance, 1979. which is reproduced hereunder :

“15. Definition of haraabah. When any one or more persons, whether 
equipped with arms or not, make show of force for the purpose of taking 
away the property of another and attack him or cause wrongful restraint 
or put him in fear of death or hurt, such person or persons are said to 
commit haraabah.”  

(Emphasis added)

It is evident from this definition that the pivotal point which constitutes 
Haraabah in commission of a crime is the use of force or show of force for the 
purpose of taking away the property of another person, and all these ingredients 
to constitute the offence are absolutely absent in this case.

c) After going through the impugned judgment and the file of the case, it clearly 
appears that the offence of Haraabah is not made out from any allegation or 
the statements made by the witnesses including the statement of the Investigat-
ing Officer (P.W.3).

d) As per allegation and contents of FIR, initially the case was rightly got reg-
istered under Sections 302 and 324 PPC, but later on erroneously converted 
into Section 17(4) Haraabah read with Section 15AA, which resulted into 
miscarriage of justice. A murder was committed, whereby an innocent person 
lost his valuable life. The incidence was duly reported to police station. In con-
sequence of which , the investigation and the prosecution were supposed to act 
in accordance with law to provide justice to the legal heirs of the deceased but 
unfortunately on the contrary in this case by wrongly converting the charge of 
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Section 302 and 324 PPC into 17(4) Haraabah read with Section 15AA made 
the case of prosecution weak. As the FIR does not contain any allegation of 
Haraabah.

e) It is the primary duty of any trial Court to carefully see whether the charge 
has been framed properly; if not, it is the duty of the trial Court to rectify any 
mistake therein. On the contrary in this case instead of rectifying any mistake 
in framing of charge, the Trial Court committed the mistake of converting the 
right charge under Sections 302 and 324 PPC into a wrong charge of 17(4) 
Haraabah as held in SHAH NAWAZ Vs. THE STATE (1992 SCMR 1583),  
(MURAD BALOCH alias MICHEL VS. THE STATE) 2011 SCMR 1417,  SA-
HIB KHAN AND 4 OTHERS Vs. THE STATE AND OTHERS (1997 SCMR 
871) and S.A.K REHMANI Vs. THE STATE (2005 SCMR 364).

f) The impugned judgment is out rightly based on conjecture and surmises which 
has no linkage whatsoever with the facts of the case as stated by the key wit-
nesses in this case including the complainant (P.W.4),  I.O. (P.W.3), father of 
the deceased (P.W.6) and brother of the deceased (P.W.5). (P.W.5) Habib Ullah, 
the brother of deceased admitted during cross-examination that he is not an 
eye-witness of the occurrence; similarly his father (P.W.6) Pir Muhammad also 
admitted the same that he is not an eye-witness during his cross-examination 
which renders his evidence as hearsay evidence regarding the actions related 
to the commission of offence. It is well embedded principle of law and justice 
that ‘no one should be construed into a crime on the basis of presumption in the 
absence of strong evidence of unimpeachable character and legally admissible 
one. Similarly, mere heinous or gruesome nature of crime shall not retract the 
Court of law in any manner from the due course to judge and make the appraisal 
of evidence in a laid down manner’. As held in Azeem  Khan and another vs 
Mujahid Khan and another ( 2016 SCMR 274).

g) The Trial Court failed to pass judgment fulfilling the requirement of Section 367 
Cr.P.C., which requires that a judgment must contain therein points of determi-
nation and reasons for the decisions thereupon. This section of Cr.P.C puts duty 
upon courts to formulate points for determination and the court while writing 
the judgment has to deliberate overall possible situation and probabilities for 
drawing such decision. Provision of this section is mandatory. Judgment not 
showing the points for determination of decisions thereon is not a judgment in 
the eyes of law as held by the Apex Court in the cases of Rafiullah Vs The State 
(2006 SCMR 1594), MUDDASSAR alias JIMMI Vs. The State (1996 SCMR 3) 
and ABDULLAH JAN Vs. The STATE and others (2019 SCMR 1079).    
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h) The impugned judgment is silent about the fact under which section of Law 
the accused is convicted and the punishment to which he is sentenced. Under 
Section 367(2) of Cr.P.C., it is mandatory that the judgment should specify the 
offence and the Section of the Pakistan Penal Code or any other law under 
which the accused is convicted as no section of PPC  has been mentioned for 
which the appellant has been sentenced so the impugned judgment of the trial 
court is not sustainable in the eyes of law. It is also a well settled law as held 
in Farrukh Sayyar and 2 others vs. Chairman NAB and others (2004 SCMR 1) 
that : “Failure to specify the points for determination as required under Section 
367, Cr.P.C. is an omission which is not curable under section 537, Cr.P.C. and 
absence of decision on the points for determination and reasons in the judgment 
amounts to an illegality which prejudices the case of the accused.”

i) The section 20 of The Offences Against Property (Enforcement of Hudood) 
Ordinance, 1979, states:

“20. Punishment for haraabah liable to tazir. Whoever commits 
haraabah which is not liable to the punishment provided for in section 
17, or for which proof in either of the forms mentioned in section 7 is 
not available, or for which punishment of amputation or death may not 
be imposed or enforced under this Ordinance, shall be awarded the pun-
ishment provided in the Pakistan Penal Code, for the offence of dacoity, 
robbery or extortion, as the case may be.”

Therefore, if the punishment was to be given in the present case then the 
same could have been in either of the three offences, i.e., dacoity, robbery or 
extortion. In the present case, no such offence or section of PPC under which 
the appellant has been convicted is mentioned, hence, it is not clear that under 
which provision of PPC the appellant / accused was sentenced. 

6.  For the aforementioned reasons, acknowledgment of the State Counsel and for the non-
compliance of the aforementioned statutory provisions by the Trial Court while passing 
the impugned judgment, I am inclined to accept this appeal, set aside the impugned 
judgment dated 22.03.2019 and the case is remanded back to the learned Trial Court for 
de-novo trial. The proceeding shall be concluded within the span of sixty (60) days after 
the receipt of copy of this judgment. The office shall transmit the file and record of the 
case to the Trial Court immediately.

7. The above are the reasons of my short order dated 14.09.2020.

(JUSTICE DR. SYED MUHAMMAD ANWER)
JUDGE
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JUDGMENT

DR. SYED MUHAMMAD ANWER, J:    After conclusion of trial in Complaint Case No.02/
PC of 2016, registered under Section 5 of Qazf (Enforcement of Hadd) Ordinance VIII of 1979, 
a learned Additional Sessions Judge/Izafi Zila Qazi Kabal, Swat, acquitted the respondent 
No.2 from the charge of “Qazf” through judgment dated 15th of January, 2019, resulting in 
preference of present appeal, by the appellant, complainant of private complainant, questioning 
the legality and validity of adverse conclusion, seeking its annulment with prayer to record 
conviction against the Respondent No.2, awarding him appropriate sentence.

2. The appellant, Mst. Nabeela (P.W.1) filed private complaint, with the stance that her 
father Rehmat Sharaf filed an application under Section 156(3) of the Code of Criminal 
Procedure, 1898 to the local police for conducting inquiry against respondent No.2 Afzal 
Khan, who leveled false accusation against his daughter Mst. Nabeela/the appellant of 
committing zina/fornication with one Bakht Baidar. The accused also claimed that he 
will produce before Jirga the person, who witnessed the alleged illegal act of zina, but 
when the respondent No.2 failed to produce the witness before Jirga as claimed by 
him, he admitted his crime of leveling false allegation of fornication/zina against the 
complainant/appellant and promised to tender apology to complainant and her family 
before Jirga. On the contrary instead of tendering apology to the complainant and her 
family before Jirga, the respondent No.2 backed out from his promise which prompted 
the complainant’s father to approach the local police to initiate criminal proceeding 
against him. Then he filed a private complaint to learned Judicial Magistrate, which 
was later on dismissed on 20th April, 2016 for want of jurisdiction. 

3. Ultimately, the appellant/complainant filed a criminal complaint under Section 5 of the 
Qazf Ordinance for commission of Qazf against the accused/respondent Afzal Khan for 
imputation of fornication (Zina) upon the complainant. 

4. Upon submission of complaint, proceeding was initiated against the respondent No.2, 
who was summoned and indicted under Section 5 of the Offence of Qazf (Enforcement 
of Hadd) Ordinance, 1979, for allegedly making imputation of ‘Zina’ against the 
complainant. 

5. The complainant/appellant appeared as P.W.1 at the trial and also produced Jirga 
witnesses i.e., Khan Zada/P.W.2, Dorary/PW.3, Adalat Khan/PW.4. Besides, the learned 
trial court examined Fazal Subhan ASI/PW.5, who had conducted inquiry in the instant 
case and got the complainant/appellant medically examined by a lady doctor. PW.6 
was Lady Dr. Salma Habib who conducted medical examination of the complainant/
appellant on 03.05.2016 and produced her medical report (Ex:PW-6/1) according to 
that medical report, the complainant was a virgin girl.

6. The respondent No.2 denied the incriminating evidence put to him in his statement 
under Section 342 of the Code of Criminal Procedure, 1898, pleading false implication. 
The respondent neither opted to be examined on oath under Section 340(2) Cr.P.C. nor 
produced any evidence in his defence. 

7. The learned Trial Court after hearing the arguments recorded judgment of acquittal, 
which is assailed by way of present appeal.

8. Learned counsel appearing on behalf of the appellant forcefully argued the case and 
highlighted the efforts made by the complainant and her father to seek justice. According 
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to him, the complainant and her father kept on running from pillar to post to pursue the 
case, first they filed an application in the Police Station Shah Dherai, Swat, under Section 
156(3) of the Code of Criminal Procedure, 1898 on 27.11.2015. Then, they knocked the 
door of Judicial Magistrate on 03.01.2016 and finally they filed a complaint before the 
Additional Sessions Judge/Izafi Zila Qazi, Kabal Swat, on 27.04.2016. He admitted the 
fact that there is an enmity between the parties and according to him this enmity is the 
motive and the reason for leveling the false allegation of zina by the accused against the 
daughter of his enemy, who is the appellant/complainant in this case. 

9. The learned Law Officer supported the impugned judgment of the learned Trial Court 
and mainly forwarded two arguments in its favour. Firstly, there is a delay in filing 
the criminal complaint and secondly, there is enmity between the parties; hence, the 
complaint is false.  

10. We have heard the learned counsel for the appellant as well as the respondent No.2, 
who appeared in person, assisted by the learned law officer and perused the record. 

11. The crime of Qazf is a very serious and different nature of crime. Shariah provides the 
protection to every person in a society from defamation and disgrace, which one could 
experience in situation of facing the false allegation of zina or fornication. Such false 
allegation becomes more grave with serious consequences in societies like ours. This 
crime of Qazf has serious repercussions upon woman, married or unmarried, in every 
society. The trial court while proceeding cases of “Qazf” should keep in mind all these 
hard and harsh realities of the society. The delay in filing the complaint against the 
accused in the court of law was considered fatal by the learned trial court in this case. 
This approach of the learned Trial Court considering the delay in filing a complaint 
in Qazf cases fatal, like any other criminal trial, is utterly misplaced and wrong due 
to the nature of the alleged offence. Unlike other criminal cases, in Qazf the honour, 
reputation, respect, social norms and values associated with the victim and her whole 
family are deeply interlinked. Hence, delay in filing a complaint is not only natural but 
permissible in Islamic Law in cases of Qazf. According to Imam Kasani “Unlike other 
Hudood cases, in case of Qazf the promptness in filing complaint is not a requirement 
or condition. So much so, if the witnesses of Maqzoof  (upon whom the false allegation 
of zina is levelled) take some time in giving evidence that is also permissible.” 
Reference is made to [Dr. Wahbah Zuhayli, al-Fiqh al-Islami wa-Adilatuhu; Dar al-
Ash’at Karachi, Vol. IV, Page-165]. This difference in Hadd of Qazf from the rest of the 
Hudood is natural due to the nature of the crime and involvement of the whole family 
of the victim. The crime of Qazf is taken so seriously by the Islamic law that in case if 
a Maqzoof (victim of Qazf) dies during the proceeding of the Court, her/his legal heirs 
can proceed with the complaint against the alleged Qazf (one who commits Qazf). 
Similarly, if someone commits Qazf against a dead person then her or his legal heirs 
can file criminal complaint of Qazf in the Court of Law against the accused. Reference 
is made to [al-Bada’i al-Sana’i Fi Tartib Al-Shara’i, Al-Imam Alauddin Abi Bakar Bin 
Mas’ud al-Kasani Al-Hanafi’ d. 587 hijri, Dyal Singh Trust Library, Lahore, Page-158]. 
Reference: Crl. Appeal No.04-P of 2019 filed in this Court titled: “MST. NASEEMA 
BIBI VS. MURAD AND ANOTHER”. 

12. Under the prevalent laws, the remedy available to a person upon whom a false allegation 
of fornication or zina is leveled lies under Section 203-B of the Code of Criminal 
Procedure, 1898 which provides the manner and forum to file a complaint. Section 



Federal Shariat Court of Pakistan

Page No. 261

203-B was inserted in the Code of Criminal Procedure, 1898 through an amendment 
made by the Protection of Women (Criminal Laws Amendment) Act (VI of 2006) dated 
02.12.2006. It only reads the matter and manner of taking the cognizance by the court 
of law in a Qazf case. (Ref. 2015 PCr.L.J. Page-305) [Federal Shariat Court]. Section 
203-B states:

“203-B. Complaint in case of Qazf.--(1) Subject to sub-section (2) of Section 6 
of the Offence of Qazf (Enforcement of Hadd) Ordinance, 1979 (VIII of 1979), no 
Court shall take cognizance of an offence under Section 7 of the said Ordinance, 
except on a complaint lodged in a Court of competent jurisdiction.

(2) The Presiding Officer of a Court taking cognizance of an offence on a 
complaint shall at once examine on oath the complainant and the witnesses as 
mentioned in Section 6 of the Offence of Qazf (Enforcement of Hadd) Ordinance, 
1979 (VIII of 1979) of the act of Qazf necessary to the offence.

(3) The substance of the examination of the complainant and the witnesses shall 
be reduced to writing and shall be signed by the complainant, and the witnesses, 
as the case may be, and also by the Presiding Officer of the Court.

(4) If in the opinion of the Presiding Officer of a Court, there is sufficient ground 
for proceeding the Court shall issue summons for the personal attendance of the 
accused.

(5) The Presiding Officer of a Court before whom a complaint is made or to whom 
it has been transferred may dismiss the complaint, if, after considering the state-
ments on oath of the complainant and the witnesses there is, in his judgment, no 
sufficient ground for proceeding and in such case he shall record his reasons for 
so doing.”

13. The definition of Qazf liable to Hadd is defined in Section 5 of the Offence of Qazf 
(Enforcement of Hadd) Ordinance, 1979, which is reproduced as under:

5. Qazf liable to hadd. Whoever, being an adult, intentionally and without ambiguity 
commits qazf of zina liable to hadd against a particular person who is a muhsan and 
capable of performing sexual inter-course is, subject to the provisions of this Ordinance, 
said to commit qazf liable to hadd.

In the Explanation 1. of the same section, the term “muhsan” is defined as::

Explanation 1.--In this section, “muhsan” means a sane and adult Muslim who either 
has had no sexual inter-course or has had such inter-course only with his or her lawfully 
wedded spouse.[Emphasis added]

14. In the instant case, the complainant has irrefutably fulfilled the requirement of being 
muhsan within the meaning of Section 5, when she presented her medical certificate 
proving her virginity. Although, it is not at all a necessary requirement for filing a 
complaint under Section 203-B Cr.P.C., only the statement of the complainant is 
sufficient because the presumption of chastity and piousness is attached to every adult 
woman and man in a Muslim society. This is a fundamental reason under Islamic law 
that nobody is allowed to level any allegation directly or indirectly about the chastity 
of any woman or man without providing any proof, that too with the required level 
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of standard mentioned in Section 6 of the Offence of Qazf (Enforcement of Hadd) 
Ordinance, 1979, which states:

6. Proof of qazf liable to hadd.—(1) Proof of qazf liable to hadd shall be in one of the 
following forms namely:--

(a) the accused makes before Court of competent jurisdiction a confession of the 
commission of the offence;

(b) the accused commits qazf in the presence of the Court; and

(c) at least two Muslim adult male witnesses, other than the victim of the qazf about whom 
the Court is satisfied, having regard to the requirements of tazkiyah al-shuhood, that 
they are truthful persons and abstain from major sins (Kabair), give direct evidence of 
the commission of qazf.

15. In Qazf cases the trial court has following options while deciding the complaint after 
recording the evidence:

(a) Acquit the accused from the charge; or

(b) Convict the accused and award him punishment of hadd under Section 7 of the Qazf 
Ordinance, which provides the punishment as:

“7. Punishment of qazf liable to hadd.(1) Whoever commits qazf liable 
to hadd shall be punished with whipping numbering eighty stripes.

(2) After a person has been convicted for the offence of qazf liable to 
hadd, his evidence shall not be admissible in any Court of law.

(3) A punishment awarded under sub-section (1) shall not be executed 
until it has been confirmed by the Court to which an appeal from the 
Court awarding the punishment lies; and, until the punishment is con-
firmed and executed, the convict shall, subject to the provisions of the 
Code of Criminal Procedure, 1898, relating to the grant of bail or sus-
pension of sentence, be dealt with in the same manner as if sentenced to 
simple imprisonment. 

(c)  In case, if the trial Court concludes that in case of Qazf the accused is not liable to 
hadd punishment but otherwise he is guilty of committing the crime of Qazf or leveling 
false accusation of fornication then the accused will be punished under Section 496-C 
of PPC, which reads as: 

“496-C. Punishment for false accusation of fornication.—(1) Whoever 
brings or levels or gives evidence of false charge of fornication against 
any person, shall be punished with imprisonment for a term which may 
extend to five years and shall also be liable to fine not exceeding ten 
thousand rupees;

 Provides that a Presiding Officer of a Court dismissing a complaint
 under section 203-C of the Code of Criminal Procedure, 1898 and after
 providing the accused an opportunity to show cause if satisfied that an
offence under this section has been committed shall not require any fur-
“.ther proof and shall forthwith proceed to pass the sentence
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16. The Trial Court failed to follow the mandatory provisions of Section 367 Cr.P.C. 
while announcing the judgment. The trial Court has failed to make point or 
points for determination while passing the impugned judgment, decision 
thereon and reasons for the said decision.  These requirements are mandatory 
in nature as decided in several judgments of the Superior Courts. Reference 
is made to “Rafiullah Vs. The State” (2006 SCMR 1594), “MUDDASSAR alias 
JIMMI Vs. The State” (1996 SCMR 3), ABDULLAH JAN Vs. The STATE and 
others” (2019 SCMR 1079), “SAHAB KHAN and 4 others vs. THE STATE and 
others” (1997 SCMR 871). In addition to that, the trial Court did not proceed the 
trial under Section 203-B Cr.P.C. as required by law as elaborated in para-12 
supra. 

17. In this case, the accused wants to tender his unconditional apology, whether his apology 
is acceptable or not depends upon its acceptance by the victim/complainant of the case 
and after that upon the trial Court; hence, this matter of acceptance of apology will 
also be decided by the trial Court during de novo trial. According to the overwhelming 
majority of prominent Muslim jurists, including some Hanafis, the offence of Qazf is a 
crime where the right of individual is predominated; hence, pardon may be granted to 
the accused by the victim/complainant. Reference: (PLD 2018 FSC 6) “FIAZ AHMAD 
and another Vs. THE STATE and another”.

18. For the reasons stated hereinabove, the impugned judgment dated 15.01.2019 passed by 
the learned trial court is set aside and the case is remanded to the trial court for proper 
de novo trial as per relevant law of Qazf Ordinance and the provisions of the Protection 
of Women (Criminal Laws Amendment) Act (VI of 2006). The appeal is accordingly 
disposed of.

19. The trial court shall complete this process within a span of two months after receipt of 
this judgment under intimation to this Court.

JUSTICE DR. SYED MUHAMMAD ANWER

JUSTICE KHADIM HUSSAIN M. SHAIKH
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JUDGMENT:

DR. SYED MUHAMMAD ANWER, J.Through this Shariat Petition, the petitioner has 
challenged Sections 4, 5 and 6 of the Child Marriage Restraint Act, 1929 (hereinafter referred 
to as the “Impugned Provisions of law”). According to the petitioner, the impugned Sections 
4, 5 and 6 of the Child Marriage Restraint Act, 1929 are in contradiction with Islamic law and 
rules. The petitioner presented following two Ahadis:

(i) First Hadith:

ســیدہ عائشــہ رضــی اللــہ عنہــا کہتــی ہیــں کــہ : “نبــی صلــی اللــہ علیــہ وســلم نــے مجــھ ســے نــکاح کیــا تــو 

میــری عمــر اس وقــت چــھ ســال تھــی۔ پھــر جــس وقــت ہــم مدینــہ آئــے اور بنــی حــارث بــن خــزرج کــے ہــاں ٹھہــرے، تــو 

مجھــے وہــاں بخــار ہوگیــا اور اس کــی وجــہ ســے میــرے بــال جھــڑ گئــے پھــر جــب کندھــے تــک ملبــے ہوئــے تــو میــری 

ــے  ــدہ ن ــری وال ــی تھــی۔ می ــے رہ ــے ل ــں اس وقــت اپنــی ســہیلیوں کیســاتھ جھول ــں می ــاس آئی ــدہ ام رومــان میــرے پ وال

مجھــے زوردار آواز دے کــر بالیــا میــں ان کــے پــاس آئــی مجھــے نہیــں معلــوم انہــوں نــے مجھــے کــس لئــے بالیــا تھــا۔ 

میــری والــدہ نــے میــرا ہاتــھ پکــڑا اور گھــر کــے دروازے پــر پہنــچ گئیــں۔ میــرا ســانس اس وقــت پھــوال ہــوا تھــا، جــب میــرا 

ســانس آپــس میــں مــال تــو پانــی ســے میــرا رس اور چہــرہ دھویــا، پھــر مجھــے ایــک گھــر میــں لــے گئیــں، تــو وہــاں انصــار 

کــی کچــھ خواتیــن پہلــے ســے ہــی موجــود تھیــں، انہــوں نــے میــرے بــارے میــں کلــات خیــر کہــے اور میــری والــدہ نــے 

مجھــے ان کــے ســپرد کــر دیــا۔ ان خواتیــن نــے میــرا بنــاؤ ســنگھار کــر دیــا، مجھــے کســی بــات کا علــم ہــی نہیــں تھــا کــہ 

چاشــت کــے وقــت رســول اللــہ صلــی اللــہ علیــہ وســلم آئــے اور میــری والــدہ نــے مجھــے آپ کــے ســپرد کــر دیــا اور میــری 

عمــر اس وقــت نــو ســال تھــی۔”

ملسم  )3894(  : اخب�ری   :  )1422(

(ii) Second Hadith:

عن عا ئشۃ، ان رسول اللہ صلی اللہ عليہ وسلم تزوجھا و ھی بنت ست و بنی بھا و ھی بنت تسع۔

It was narrated from ‘Aishah that the Messenger of Allah (S.A.W.) married her when 
she was six years old, and consummated the marriage with her after she was nine.

Reference:    Sunan an-Nasa’i 3255
In-book reference:   Book 26, Hadith 60
English translation:   Vol. 4, Book 26, Hadith 3257

The petitioner also relied upon a few other Ahadithnarrating the event of solemnization 
of Nikah and marriage of Hazrat Ayesha (R.A.) like Ahadith Nos.3894, 3895 of Muslim 
Shareef and Hadith No.3896 of Bukhari Shareef.

2. We heard the arguments of the petitioner at length and reached at the following 
conclusion:

i) Hadith No.3896 of Bukhari Shareef, which is also referred to and relied upon by 
the petitioner contains two of the principles for such marriage contract, which 
are solemnized with the girl ofmuch young age. The Hadith is reproduced as 
under, which isnarrated by Urwa Bin Zubair:-
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یبن  یھت۔  یئگ  وہ  ےلہپ  س�ال  نیت  ےس   
ت

رجہ� وک  دمہنی  یک  �وملس  ہیلع  �اہلل  یلص  رکمی  یبن   
ت

�واف� یک  اہنع  �اہلل  �ریض  �دہجی 
�

ح ہک 
یک  �ا��   

ت
�وق� �اس  ایک  اکنح  ےس  اہنع  �اہلل  �ریض  اعہشئ  دعب  س�ال  �د�و  رقتابیً  ےک   

ت
�واف� یک  ا�پ  �� ےن  �وملس  ہیلع  �اہلل  یلص  رکمی 

ںیھت۔ یک  س�ال  ون  �وہ  وت  وہیئ  �ریتصخ  ب�ب  � یھت  س�ال  ھچ  رمع 

)خباری رشيف(
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a) The first principle is that the Nikah can be contracted of a minor aged 
girl through her wali;however, the marriage has to be consummated after 
the girl attainsadulthood or adult age. This Principle was set by Islam 
through the marriage of Hazrat Ayesha (R.A.) according to thisHadith. 

b) The second principle is that the Rukhsati of the girl or consummation 
of marriage in such marriage should be made after the attainment of 
adulthood by the girl. This age varies; because it is a settled medical 
principle that the age at which a girl can be said to be “medically adult 
for marriage” varies. It depends on the cast, creed of the girl, weather 
conditions of that area where that girl lives and brought up, the diet she 
takes and also the social economic condition of the family, etc.

3. Based on these above two principles, which can be drawn from the AhadithShareef. 
The minimum age of girl for marriage is set at 16 years by the Government of Pakistan 
in the impugned law. Evidently, there is more probability of eliminating the possibility, 
to the maximum extent, of any marriage to be consummated before attaining adulthood 
by the girl in that particular sense. Hence, it stands nearer to this second principle which 
can be drawn from this Hadith. 

4. There are certain acts in Islam which are specifically associated with the personality 
of Nabi Kareem (S.A.W.) like farzeeiati-e-Namaz-e-Tahajud and solemnization of 
marriage contract with the Ummahat-ul-Momineen (R.A.) on the direction of Almighty 
Allah, etc. The Nikah of Hazrat Ayesha (R.A.) with Nabi Kareem (S.A.W.) is one of 
them. 

)196-186 ص   ،7 حب   ،  52-50 ربمن   
ت

ی� ا� ��  ، �االزح�ا�ب  
ت

وس�ر�  ، ا�� �ارقل�� اعم�رف  عیفش،  دمحم  یتفم  ر 
�

�ا�
�
ا� (ریسفت�ارقل��

5. In Islamic fiqh, there is a consensus amongst the jurists that a girl whose Nikah is 
solemnized by her family members, elders or waliat her minor age has the right to 
repudiate/cancel thatNikah after attaining the age of marriage, i.e., puberty,but before 
consummation of the marriage. This right of a girl is known as Khiaar-ul-Blugh (

�
بل�وع .(ایخ�ز�ال�

Under normal conditions 16 years of age is reasonable age for a girl to use this right of 
Khiaar-ul-Blugh, but it  may vary in each case. 

6. It is settled principle of Shariahif any Mobah)�ابم) actappears to be harmful to the society 
collectively or to a particular segment of a society,the State has power to make that act 
prohibited so that the society can be protected from a larger damage. Many example of 
such actions taken by the Muslim State are available in the historical record.One such 
example is of Hazrat Umar (R.A.), the second caliph of Islam who made it prohibited 
under the law for Muslim males to enter into a marriage contract with AhleKitab( �ا�ب

ت
ہلک�  (�ا�

ladies, although in Shariah it is legally (ز
�

�
ئ
 permitted but for(Mubah)(ابم�) or(jaiz)(اج�

the larger interest of the Muslim community of the Muslim State at that particular 
time,Hazrat Umar (R.A.) prohibited such marriages. In addition to that Hazrat Umar 
(R.A.) took several steps in whichunderspecial circumstances, he suspended even some 
wajibaat. Hence, setting limitations on a (�ابم)(Mubah) act in such a precautious way 
that it does not effect any other hukumsetout by Shariah. The setting of the minimum 
age limit of 16 for girls is one of such examples. 

)79  :  �( �ارقل�اون�اولعلامالسالہیم 
ت
�ارش:�ا�ڈ�ا�زہ

�
�اہلل،� بيسح  �االسالیم،یلع  �زحی 

ش
�

ت
�ال� �اوصل 
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7. In Islamic law, there is a well developed concept of Sad-uz-Zaraey(ــدالزرائع  based on (س
Quran and Sunnah, according to this principle it is also a duty of the State to control, 
curtail or curb any act in a society, which may lead to harmful consequences to society 
at large or to any of its segments, no matter how minor it is. According to this principle 
of Sad-uz-Zaraey(دس�ازل�ز�اعئ), therefore, such enactment like the “impugned sections” of 
a law are not against Quran and Sunnah. As in the reign of Hazrat Umar (R.A.) when 
people started to divorce their wives very commonly and very easily by saying the word 
of “talaq” three times in one go and subsequently demanded that it may be considered 
as only one Talaq and on that pretext they took that lady back as their wife.Hazrat Umar 
(R.A.) in order to discourage this ill practice commonly undertaken by men passed 
a law that:henceforth on uttering the  word of “Talaq” three times in a row will be 
considered as threeTalaqs causing permanent separation in that couple. Hazrat Umar 
(R.A.) did that because marriage is a sacred relation and one should not be allowed to 
mock it according to his whims. This famous ruling of Hazrat Umar (R.A.) is a perfect 
example that when a rule is efficiently abused or misused then it can be defined clearly 
to protect it from being abused. The impugned provisions of the law do the same thing. 
The law or principle of Shariah is defined in a more clear way, that minimizes the 
chance of its abuse or misuse, i.e., a marriage should not be consummated before the 
attainment of the age of medical maturity by the girl.Setting an age of 16 years reduces 
the possibility of breach of this principle of Shariah to the maximum. There are many 
other examples available from the life of Hazrat Umar (R.A.).

)۱83  �،7 یلی،�ب  ح�
بہ�ازل �زاعیالسالیم،�الفقہ�االسالویم�ا�ڈہتل،�ادلوتک�ز�وھ�

ش
�

ت
)�اوصالل�

8. Although majority of Muslim jurists are of the view thatthe Nikah of a minor girl 
is permissible, there are some jurists having opposing opinion also like Imam Ibn-
e-Shabarma who was a Muslim jurists contemporary of Imam Abu Hanifa in Iraq 
alongwith him Qazi Abu Bakar Al-Ism also had opposing opinion. There are a few more 
in addition to them who have this opposing opinion, i.e., Nikah of a minor girl is not 
permissible in Islam which means both point of views do exist among Muslim jurists.
(Reference: Al-MughniIbn-e-Qudaima, Volume-7, Page-487,Majmooa-i-Qawaneen-e-
Islam, Volume No.1, Pages-214 and 215 by Dr. Tanzeel-ur-Rehman). Dr. Tanzeel-ur-
Rehman (late) has dedicated a complete section of his book Majmooa-i-Qawaneen-e-
Islamon this topic, although the whole section is very pertinent to this topic; however, 
the relevant portion of this section is reproduced herein below for bringing clarity to the 
issue:

اخصل  وک  ہلئسم  �اس  �ا�و�ر  ےہ،  ہلئسم  امسیج  یک  �ا� ایگ  ی�ا  �د� �دے  ق�ر�ا�ر  ونممع  ںیم  پ�ااتسک��  � وک  �ا�دوی� 
ش

س یک  ینس  رغص  ہک  �ارم  ہی 
اچےیہ۔ �ا 

�
رک� وغ�ر  �ا�و�ر  وسانچ  یھب  ےس  ولہپ  اعمرشیت  �ا�و�ر  امسیج  اجبےئ  ےک  وسےنچ  ںیم  ر 
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� ںیم  ےلسلس  �اس  وج   
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ب�ا� � �د�ورسی 
ےہ  رکاتکس  دیقم  ی�ا  � لطعم  وموقف،  وک  �اس  ںیم  افم�د  ےک  اعمرشے  �ا�د�ا�رہ  ر 

�
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اجےئ  اہک  ہی  ہکلب  ےہ  �ا 
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�
� وک  اکنح  �اےسی  �ا�د�ا�رہ  ر 

�
س�ا� اقون��  ی�ا  � �اٰیلع  دتقم�ر  ہک  وہاگ  ہن  ہی  ہ�رزگ  � بلطم  اک  �اس  نکیل 

�اسالم  ےہ۔  ی�ا  �د� رک  دیقم  ی�ا  � وموقف  وک  �ارم  �اس  ےس   
�

رغص یک  �ادسن�ا�د  ےک  ب�ر�اویئ�  � امسیج  رظن  شیپ  ےک  اصمحل  اعمرشیت  ہک  اگ 
ےس  رش  �ا�و�ر  اسف�د  �و  ہنتف  وک  �د�ا 

�
ح دنباگ��  �وہ  ہک  ےہ  �اایتخ�ر  وک  �اس  ےہ۔  ایگ  ایک  میلست  وک  ری 

�
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وہےئ  �رےتہ  ںیم  دح�و�د  رشیع  ںیم  �اس  ی�ا  � �دے  رک  دیقم  ی�ا  � لطعم  ںیہ(  ابمح  �ارگہچ  )وج  وک  �اوم�ر  ضعب  ےیل  ےک  �رےنھک   
ظ

وفحم�
رکے۔ اج�ری  �ااکحم  �ایع 

�
�

ت
�ام�

)217 ص  �ا�ول،  دلج  �اسالم،  وق�انين  ومجمہع  رموحم،  �ارلنمح  زنتلي  د�ارٹک 
ٹ
� )سٹسج 
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9. Setting a threshold of minimum age at 16 years for a girl by law will generally help the 
girls to get at least basic education. The importance of education is self-explanatory. 
The need of education is equally important for everybody irrespective of gender. That 
is why Islam has made the acquisition of education as mandatory for every Muslim. As 
mentioned in Hadith, it includes males and females both:

ِ ُمْسِلٍم۔)خباري(
ّ ُ

 ك
َ َ

 ع
ٌ
ة

َ
ِريض

َ
ِم ف

ْ
ِعل

ْ
ُب ال

َ
َطل

Acquisition of knowledge is mandatory upon every Muslim.

The use of such language by the Prophet (SAWS) accentuatesthe farziat of education in 
a Muslim society, and for every Muslim in all and any circumstances. Hence, education 
is one of the fundamental factors for personality development of every andany human 
person. 

10. For a healthy marriage,not only physical health and economic stability etc. are necessary 
factors but mental health and intellectual development is equally important, which are 
achievable through education. Education is fundamental for women empowerment 
which is the key block for the development of an individual and consequently for the 
future generation of any nation. One of the purposes of marriage in Islam is protection 
and promotion of genealogy andgeneration of any person.This concept comes under 
the topic of (السنل�  Hifz-un-nasal which is one ofthe goals of Sharia according to the(ظفح 
concept of (یعۃ �ارشل�  Maqasid us Shariah as narrated by Shatbi. (Ibrahim Bin Musa (اقمدص 
Bin Muhammad Shatbi d.790 Hijri,al Mowafqaat).

11. At a personal level,for a girl or for anybody irrespective of gender, the factor of getting 
education comes under the concept of القعل�  .i.e. protection and promotion of intellect ظفح 
�القعل  also is one of the basic goals of Shariah out of set five goals of(Hifz-ul-Aql)ظفح 
Shariah, which are well explained by the concept of Maqasid-us-Shariah(یعۃ �ارشل� .(اقمدص 

�اسالیم،   
ت

اقیقحت� �ا�د�ا�رہ  اہیمش،  لیفط  دمحم  رتممج:  �ااعلمل،  احدم  ویفس  ر 
�

�ا� �االسالہیم  �رہعی 
ش

لل� �ااعلمۃ  )�ااقملدص  اصمحل  �ا�و�ر  اقمدص   : رشتعی  �اسالیم 
ب�ا�د(  ا� �� �اسالم 

12. According to the teaching of Islam giving best education to a child girl or a daughter 
is one of the best deeds a person can do which guarantees Jannah. Following Hadith is 
the most relevant in this regard:-

نم  یھ�ا  عل� وعس  ا و  عل�یمھ�ا، 
ت

�
افنسح  علمھ�ا 

و  ا،  د�ب ا افنسح  اھب  افد   
ت

�
ف

ب� ا� ہل  اکتن  نم   : ول 
ت

�ی وملس  یہ  عل� اہلل  یلص  اہلل  روسل   
ت

�مع�  : اقل  دبعاہلل  نع 
اانلر- نم  رتسة  و   

ت
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ف
م� ہل  اکتن  یہ،  عل�  

ف
اسب ایتل  اہلل  معن 

وک  اس  وہ،   
�

ی �ب وکیئ  یک  سج  ےہ  انس  وہےئ  رفامےت  راشد  ا �ی  وک  ارکمملسو هيلع هللا ىلص  روسل  ےن  ‘می  ی رفامےت�ہ ہنع  اہلل  ریض  وعسمد  نب  دبعاہلل  رضحت 
ےس  می  وتمعنں  ن  ا ی  �ہ دی  ی�  �

ت
عم�

ف
�

وج  وک  اس  ےن  اعتٰیل  اہلل  ور  ا ے  د ی 
ت

� ایھچ  ور  ا اھکسےئ  ملع  وک  اس  رکے،   
ت ی رت�ب ایکس  ور  ا اھکسےئ  دب  ا

)10295 ربطللاین  ی�ر  ب� الک� )امجعمل  یگ۔  اجےئ  نب  راکوٹ  ےس  دوزخ  ےئل  ےک  اس  یچب  ہ  و وت  رکے  وتعس  رپ  اس 

 Due to its importance Imam Bukhari created a whole chapter of his famous Hadith 
Book جامع البخاری شریف on the topic of importance of the education of girls “حباب عظة 
تعليھن و  النسائ  شریف almost in the beginning of his book ”االمام،  Bukhari .بخاری   Shareef.

13. There are many Islamic countries where such type of law is present wherein a minimum 
age for marriage for male and female is fixed, like in Jordan, Malaysia, Egypt and 
Tunisia, etc. However, in such countries according to their laws if in a specific or 
especial case there is an unavoidable circumstance or situation to solemnize a marriage 
before the age as set by the law then the family of that girl and boy must approach a 
specific authority made by the government allowing or disallowing such permission.



Federal Shariat Court of Pakistan

Page No. 269

14. After examining the petition, we are of the considerate view that the petition is 
misconceived, hence, it is dismissed in limine and the Shariat Miscellaneous Application 
No.1-I of 2021 being infructuous is disposed of.

JUSTICE DR. SYED MUHAMMAD ANWER

JUSTICE MUHAMMAD NOOR MESKANZAI, 
CHIEF JUSTICE

JUSTICE KHADIM HUSSAIN M. SHAIKH
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ORDER SHEET
IN THE FEDERAL SHARIAT COURT OF PAKISTAN

(Original Jurisdiction)

***

14. 28.10.2021 PRESENT:
Islamabad 

Regular Hearing

This Court has taken the Suo-Moto Notice of the report submitted 
by the Registrar based on clipping of “news” items circulated on different 
applications of Social Media like face book and Whatsapp, etc., from 
the prima facie reading of the contents of these clippings discloses their 
seriousness leading to the scandalization of the Court and the Hon’ble Chief 
Justice of the Federal Shariat Court that amounts to contempt of court within 
the meaning of the relevant sections of the Contempt of Court Ordinance, 
2003 and the enabling provisions of the Constitution of the Islamic Republic 
Pakistan, 1973.

Notice be served to the alleged contemnor through Registrar of 
Quetta High Court and F.I.A. Cyber Crime Wing is directed to thoroughly 
probe into the matter, find complete antecedents of the alleged contemnor 
through the cell phone numbers and IP addressed used in disseminating the 
scandalousand contemptuous material about the Chief Justice of the Federal 
Shariat Court and positively submit a complete report within a week.

The case may be fixed on 2nd of November at Karachi Registry. 

2. Adjourned. Date in office. 

JUSTICE MUHAMMAD NOOR MESKANZAI
CHIEF JUSTICE

JUSTICE DR. SYED MUHAMMAD ANWER

 JUSTICE KHADIM HUSSAIN M. SHAIKH
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IN THE FEDERAL SHARIAT COURT
(APPELLATE JURISDICTION)

PRESENT

MR. JUSTICE MUHAMMAD NOOR MESKANZAI, CHIEF JUSTICE

MR. JUSTICE DR. SYED MUHAMMAD ANWER

MR. JUSTICE KHADIM HUSSAIN M. SHAIKH

JAIL CRIMINAL APPEAL NO.02-K OF 2021

MUHAMMAD IRSHAD SON OF NABI HASAN, MUSLIM, ADULT, PRESENTLY CON-
FINED IN CENTRAL PRISON AND CORRECTIONAL FACILITY CENTRE, KARACHI.

APPELLANT

VERSUS

THE STATE.

RESPONDENT

CRIMINAL MURDER REFERENCE NO.01-K OF 2021

THE STATE.

VERSUS

MUHAMMAD IRSHAD SON OF NABI HASAN, MUSLIM, ADULT, PRESENT-
LY CONFINED IN CENTRAL PRISON AND CORRCTIONAL FACILITY CEN-

TRE, KARACHI.

RESPONDENT

COUNSEL FOR THE APPELLANT … MRS. AFTAB BANO, 
ADVOCATE.

COUNSEL FOR THE STATE …  SYED MEERAL SHAH 
BUKHARI, ADDITIONAL 
PROSECUTOR-GENERAL, 
SINDH.

COUNSEL FOR THE COMPLAINANT …  MR. IBAD-UL-HASNAIN, 
ADVOCATE

FIR NO. DATE AND POLICE STATION  …  360, 11.10.2006, GULISTAN-
E-JOHAR,KARACHI.

DATE OF JUDGMENT OF TRIAL COURT … 21.12.2020

DATE OF INSTITUTION OF CRL. JAIL APPEAL … 28.01.2021 

 DATE OF HEARING … 03.04.2021

DATE OF JUDGMENT … 30.04.2021
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JUDGMENT:

DR. SYED MUHAMMAD ANWER, J:    Consequent upon the conclusion of trial in case 
F.I.R. No.360 of 2006 registered under Section 365/34 of the Pakistan Penal Code, 
1860, at Police Station Gulistan-e-Johar, Karachi, the learned Additional Sessions 
Judge-I, Karachi East, while concluding the proof of charge against the appellant-
convict Muhammad Irshad awarded him death sentence on three counts under Section 
364-A, Section 376 and Section 302(b) of the Pakistan Penal Code, 1860, and to pay 
compensation to the tune of rupees three million to the legal heirs of the deceased 
under Section 544-A Cr.P.C. in default whereof to further undergo six months simple 
imprisonment. The above-mentioned sentence of death was subject to confirmation by 
this Court.

2. The learned trial Court sent Reference under Section 374 of the Code of Criminal 
Procedure, 1898 for confirmation or otherwise of sentence of death awarded to the 
appellant.

3. The appellant-convict being aggrieved of the judgment dated 21st of December, 2020, 
assailed the legality and validity of said judgment by way of Jail Criminal Appeal, 
which was erroneously filed in the High Court of Sindh at Karachi, wherefrom it was 
transferred to this Court vide order dated 20.01.2021 on the point of jurisdiction. 

4. Crime-Report (Ex.12/A) was lodged by Barkat Shah, father of the victim deceased 
Tajjali (six years old girl), narrating the tragic and horrible incident in which one 
innocent girl, who was playing along with other kids, was sinisterly lured into believing 
that the culprit would bring toy for her. The culprit (accused Muhammad Irshad) took 
her away on 09th of October, 2006 in the evening in between 1700 to 1800 hours in 
the holy month of Ramdan from outside her house. She was lured into believing that 
the accused would bring her toy but that monster showed up animal instinct rather 
lower than the animals and sexually assaulted her from front and back. The monster 
did not show any mercy on the little angle when she fell unconscious, he strangulated 
her to death due to the fear that she might tell her parents. At the twilight of the day 
(09.10.2006) when she (Tajjali) did not return to her house there was uproar in the 
mohallah. Her parents started searching for her. Announcement was made in Masjid 
that Baby Tajjali was missing. Father of the ill-fated girl namely Barkat Shah remained 
in search of his daughter and it came to his knowledge that one Wali Muhammad who 
is residing in same line of his house along with one man with red hair were found 
there, who were last seen talking to his daughter in that evening time, just before she 
went missing. The complainant lodged FIR against Wali Muhammad and his unknown 
accomplice for kidnapping his daughter. 

5. The investigation ensued as a result of which SIP Zakaullah Sangi (P.W.8) was assigned 
the charge of investigation. He visited the crime scene, place from where the baby Tajjali 
went missing. He prepared map to the place of occurrence and recorded statements of 
PWs-Baby Shagufta, Imtiaz and Ismail on 11.10.2006. He arrested the accused persons 
namely Wali Muhammad and Muhammad Irshad on 12.10.2006. On 12.10.2006, 
during interrogation accused Muhammad Irshad confessed his guilt and got recovered 
the dead body of the deceased from near the boundary wall of Mosamiate department 
in the bushes and trees in Gulistan-e-Jauhar, Block-6. The Investigating Officer also 
made recovery of pair of Chappal of Tajjali upon pointation of Muhammad Irshad and 
prepared recovery memo (Ex.6/C). He also prepared memo of inspection of dead body 
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and inquest report (Ex.6/D). He after postmortem, received last wearing clothes of the 
deceased in sealed condition. He handed over the dead body to the complainant. On 
14.10.2006, identification parade of accused persons was conducted, who were duly 
and properly identified by PWs Shagufta and Muhammad Ismail before the Magistrate. 
The accused was brought to Civil Hospital for his medical examination to ascertain 
his male potency and after examination of accused Muhammad Irshad (Ex.11-A). On 
20.10.2006, the Investigating Officer produced the accused Muhammad Irshad before 
Judicial Magistrate for recording his confessional statement, which was recorded 
(Ex.9/C). After completion of investigation, the Investigating Officer submitted report 
under Section 173 of the Code of Criminal Procedure, 1898 against the accused requiring 
him to face trial.

6. Earlier, this case was tried by learned 2nd Additional Sessions Judge, Karachi East, 
and vide judgment dated 29.11.2012, the accused/appellant Muhammad Irshad was 
convicted under section 363 PPC and sentenced to five years R.I. and to pay fine of 
Rs.10,000/- as compensation to the legal heirs of the deceased Tajjali under section 
544-A, Cr.P.C. in default whereof to further suffer S.I. for two months. He was also 
convicted under Section 10(2) of the Offence of Zina (Enforcement of Hudood) 
Ordinance, 1979 read with section 365-B PPC and sentenced to imprisonment for life 
and to pay Rs.50,000/- as compensation to the legal heirs of deceased Tajalli under 
section 544-A Cr.P.C. or in default to further undergo six months S.I. He was further 
convicted under section 302 PPC and sentenced to imprisonment for life and to pay 
Rs.100,000/- as compensation to the legal heirs of deceased Tajjali under section 544-
A Cr.P.C. in default whereof to further undergo six months S.I. All the sentences were 
ordered to run concurrently with benefit of Section 382-B Cr.P.C. However, during 
trial accused Wali Muhammad moved application under Section 265-K Cr.P.C. and 
after hearing both sides, accused Wali Muhammad was acquitted under Section 265-K 
Cr.P.C. vide order dated 19.04.2010.

7. Being aggrieved with the judgment dated 29.11.2012, convict-accused Muhammad 
Irshad filed Jail Crl. Appeal No.05-K of 2018 before this Court and after hearing the 
said appeal vide judgment dated 10.10.2019, the case was remanded back by this Court 
to the learned Trial Court for conducting de-novo proceedings after framing of charge.

8. After conducting de-novo trial of both the convict/appellant Muhammad Irshad was 
convicted and sentenced as mentioned in opening para of this judgment. The other co-
accused Wali Muhammad died during the trial of the case vide statement of Inspector, 
Qurban Hussain (C.W.1) dated 11.12.2019.

9. The charge was framed against the accused/appellant Muhammad Irshad under Section 
364-A, 302 of the Pakistan Penal Code, 1860 and Section 10(2) of the Offence of Zina 
(Enforcement of Hudood) Ordinance, 1979 to which he pleaded not guilty and claimed 
trial. 

10. The prosecution in order to prove its case, examined 08 witnesses. The gist of the 
prosecution evidence is as under: 

i) Shad Ali appeared as P.W.1. He is neighbor of the complainant and witness to 
memo of site inspection (Ex.6-A), memo of arrest of accused persons (Ex.6-B), 
memo of recovery of dead body of deceased Tajjali (Ex.6-C) and witness to 
inquest report (Ex.6-D). 
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ii) P.W.2 Imtiaz Hussain, is maternal uncle of deceased Tajjali whom he saw lastly 
talking to one person having red hairs on 09.10.2006 in between 17:00 to 17:30 
hours.  

iii) Muhammad Ismail appeared as P.W.3. He had also seen the deceased Tajjali go-
ing in the company of one person having red hair towards the area of graveyard 
on 09.10.2006 at 17:15 hours. On 14.10.2006, he identified the person having 
red hair, which was later known to be as Muhammad Irshad in the court of Ju-
dicial Magistrate during identification parade. 

iv) P.W.4 was Shgufta Zehra. She deposed that on the day of incident, i.e., 9.10.2006, 
she was ten years old. On that day, she was coming after purchasing household 
articles. She stopped in front of Kako hotel to take his six years old younger 
brother when she saw one red hair person holding hand of baby Tajjali and 
heard telling her to come at open plot in the evening where he would give toys 
to her. She also identified the same red-haired person during the identification 
parade before the Judicial Magistrate. 

v) Judicial Officer, Ahsan A. Malik was P.W.5. During his posting as Magistrate 
on 14.10.2006, PW Shagufta and witness Muhammad Ismail identified accused 
during identification parade before him. He also recorded confessional state-
ment of accused Muhammad Irshad under Section 164 Cr.P.C. after observing 
codal formalities.  

vi) WMLO Dr. Fareeda appeared as P.W.6. On 12.10.2006 at 6:00 a.m. to 7:00 
a.m., she conducted postmortem of the dead body of deceased Tajjali. 

vii) Additional Police Surgeon, Qarar Ahmed was P.W.7. He was MLO in the year 
2006. He recognized the signature of Dr. Ghulam Sarwar Channa on the certif-
icate issued by the said doctor. 

viii) P.W.8 was Zakaullah Sangi, DSP (Investigation). When he was police Inspector, 
he was Investigating Officer of this case.

11. The accused/appellant in his statement recorded under Section 342 Cr.P.C. when 
confronted with the evidence led by the prosecution controverted the same, pleading 
innocence attributing malice to the police.  

12. After hearing the parties, the learned Trial Court convicted and sentenced the accused 
as mentioned in opening paragraph of this judgment. 

13. The learned counsel appearing on behalf of pauper accused argued that there is no eye-
witness of the actual commission of rape and murder of the minor Tajjali in this case. 
She also argued that the accused/appellant has falsely been implicated by the police. 
She further contended that the confessional statement of the accused/appellant was the 
result of maltreatment at the hands of police, which was retracted during his statement 
under Section 342 Cr.P.C.

14. Contrarily, the impugned judgment is defended by the learned law officer assisted by 
the learned counsel for the complainant. 

15. Heard. Record perused.
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16. The learned defence counsel argued the case but could not forward any solid arguments. 
She mainly relied on the arguments that the appellant/accused was falsely implicated in 
this case by the police.  She pointed out that in reply to a question; do you have anything 
else to say? Put to him while recoding his statement under Section 342 Cr.P.C., the 
accused replied:

“I am poor bread earner for my family. I was working at patrol pump at Lucky start as 
filler. I was arrested by police from patrol pump and falsely involved me in this case. 
Thereafter, they took me in front of Shagufta and her father but Shagufta did not identi-
fy me two times. I was falsely implicated in this case at the instance of the IO. I do not 
know why I was falsely implicated in this case by the IO, but I have no enmity with the 
IO. I am innocent and pray for justice.” but this reply was not supported by any piece of 
evidence. The accused / appellant neither opted to be examined on oath under Section 
340(2) Cr.P.C. nor produced any evidence in his defence rendering the above stated 
statement of the accused meaningless with no legal value. 

17. The prosecution argued the case, elaborated the events of the case as they happened 
and their links inter-se. The murder of a six years old baby girl Tajjali after her rape 
happened on 09.10.2006 at between 1700 to 1800 hours in the month of Ramadan. 
The report of her missing was duly reported to the relevant Police Station without any 
delay by her father. Immediately, investigation started by the police. The unfortunate 
baby girl was lastly seen reported to be talking to a person of that Mohallah named 
Wali Muhammad along with a red-haired person; consequently, both the persons were 
arrested. The person with red hair firstly confessed before police and took the police 
to the place of incident. The dead body of the deceased baby girl was recovered on his 
pointation. The prosecution also relied upon the postmortem report (Ex.10/B), which 
states:

EXTERNAL EXAMINATION

Features were not identified due to decomposition. Abdomen distended with green-
ish area over flanks. Body was foul smelling and small maggot present. Tongue was 
between teeth.

SURFACE WOUNDS AND INJURIES

Ligature mark around the neck was present about 03 cm x 22 cm. injuries were ante-
mortem in nature.

INTERNAL EXAMINATION

HEAD

No mark of injury seen over scalp. No fracture or swelling seen.

NECK

Ligature mark around the neck. Knot over left and posterior side underlining tissues 
having glistening appearance. Fracture of thyroid cartilage present. Hyoid bone was 
intact.

THORAX 

On opening the thorax cavity lungs found congested.



Federal Shariat Court of Pakistan

Page No. 276

ABDOMIN

On opening the abdomen visceras looking normal. (Stomach and piece of intestine 
sent for chemical analysis).

VULVAL EXAMINATION.

Vagina admits two fingers easily. Hymen torn.

Anal examination: rectum protruding outside of the anal sphineter which was found 
ruptured. 

SPINE AND SPINAL CORD

Normal

BONES AND JOINTS

Normal.
Time between injuries and death: Within 15 minutes.
Time between death and postmortem: 50 to 60 hours.

 Following material handed over to IO for chemical examiner:
1. Stomach and piece of intestine. 
2. Saline solution
3. H-vaginal slide
4. Anal swab
5. Orange printed frock
6. Off-white pajama used as a ligature.

CAUSE OF DEATH

She opined that cause of “death is asphyxia leading to cardio pulmonary failure due 
to constriction of neck by soft and flexible object. She was subjected to sexual assault 
from anal and vagina.” She produced postmortem report Ex.10/B.”

18. The postmortem report clearly explains how the heinous and inhuman act of zina-bil-
jabr was committed brutally with the baby girl Tajjali before committing her murder. 
Subsequently, the accused/appellant confessed his crime before the Judicial Magistrate 
(Ex.9/C). The events as narrated by the accused in his confessional statement are fully 
corroborated by the facts mentioned in the postmortem report (Ex.10/B) and MLR 
(Ex.11/A). The recording of his confessional statement under Section 164 Cr.P.C. after 
fulfilling all the necessary legal requirement before the Magistrate, makes the case of 
prosecution clear and strong. It is a settled principle of law that if the confession of 
accused is voluntary and true then it is itself sufficient to convict an accused, “GHULAM 
QADIR and others Vs. THE STATE“(2007 SCMR 782).

19. The identification parade of the accused was duly and properly conducted in which he 
was identified as the same person with whom the deceased girl was found moments 
before she went missing. He was identified by one Muhammad Ismail (P.W.3) and a girl 
named Shagufta (P.W.4) in the court of Magistrate. Both of them duly identified him 
and signed the certificate of identification parade as (Ex.4/A).

20. For what has been discussed above, we are of the considered view that chain of events 
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are so well connected and flawlessly explained the prosecution case that there left no 
space of doubt. Hence, the appeal filed by the appellant Muhammad Irshad is dismissed. 
The conviction recorded and sentence of death awarded to the appellant Muhammad 
Irshad by the learned trial court vide judgment dated 21.12.2020 is maintained. 

21. Resultantly, Criminal Murder Reference No.01-K of 2021 is answered in the 
AFFIRMATIVE and confirmed.

JUSTICE DR. SYED MUHAMMAD ANWER

JUSTICE MUHAMMAD NOOR MESKANZAI
CHIEF JUSTICE

JUSTICE KHADIM HUSSAIN M. SHAIKH
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JUDGMENT:

DR. SYED MUHAMMAD ANWER, J: The petitioners have filed Shariat Petition No.01-I of 
2017 titled Mst. Sakeena Bibi, etc. Vs. Secretary Law, Government of Pakistan, etc., wherein 
the petitioners have challenged the concept of Swara / Vani as custom in Kurram Agency 
(erstwhile FATA) being repugnant to the injunctions of Islam. It is prayed in the petition that the 
custom of Swara / Vani be declared as null and void in rem being un-Islamic, unconstitutional, 
repugnant to the injunctions of Sharia and principles of natural justice.  In addition to that, 
the petitioners have challenged the decision of Additional District Magistrate, Upper Kurram, 
Parachanar dated 07.12.2016 being repugnant to the injunctions of Islam.

2. The brief facts as stated in the petition are as follows:

i) Petitioner No.1/Mst. Sakeena Bibi, an adult Muslim girl, contracted Nikah with 
Syed Mushahid Hussain (petitioner No.2) in his house with her consent and 
freewill on 18.05.2015. 

ii) That before the solemnization of Nikah on 18.05.2015, the parents of Syed 
Mushahid Hussain (petitioner No.2) formally asked the hand of Mst. Sakeena 
(petitioner No.1) for marriage but the request of the parents of petitioner No.2 
was refused by the family of Mst. Sakeena. After refusal, the petitioner No.1 
being sui juris, herself contracted the Nikah as per injunctions of Islam with 
her sweet will and full consent with petitioner No.2 on 18.05.2015. The family 
members of the petitioner No.1 did not like this act of Mst. Sakeena Bibi. 
Consequently, the brothers of petitioner No.1 alongwith Syed Nazeer Hussain, 
Syed Imdad Hussain, Syed Iqbal Hussain, Syed Ahmad Ali Shah and Syed Nijat 
Hussain came to the house of petitioner No.2 and took the petitioner No.1 (Mst. 
Sakeena Bibi) with them, with a promise that the said issue would be settled 
within a period of one month.

3. That for resolving the issue, a private jirga consisting of 05 elders of village Zeran 
was constituted. The said jirga delivered a verdict on 17.10.2015 but the said so-called 
decision of the jirga was not accepted by the petitioners. Subsequently, another private 
jirga was constituted by the parties at their own level consisting of two members which 
also gave a verdict but the same was also not accepted by the petitioners. Thereafter, 
another private jirga was formed but the parties could not reach at any settlement.  

4. That on 06.06.2016 Iqbal Hussain father of the petitioner No.2 Syed Mushahid Hussain 
submitted an application to Additional District Magistrate under Section 8 of Frontier 
Crimes Regulation to refer the matter to Council of Elders in consequence of which the 
Council of Elders passed an order and decided the matter on 06.12.2016 as follows:

“The Council of Elders submitted divided recommendations i.e. three on 
one side and one on the other side. The majority jirga member submitted 
recommendations vide page No.106,107, 108 and 111 and 112 of the case 
file declaring the earlier agreements arrived between the parties dated 
17.10.2015 and dated 06.5.2016 as correct since Mst. Bibi Sakina went to 
the house of respondent taken into confidence by respondents son Syed 
Mushaid Hussain whereby whole responsibility rests on the shoulders of 
Syed Mushaid Hussain and according to Rewaj-e-Kurram para No.1 and 2 
clause No.2. Respondent is bound to nominate daughter of respondent Syed 
Iqbal Hussain for marrying appellants cousin Syed Hussain s/o Syed Mir 
Abdul Hussain so as to convert the bitterness prevailing between appellants 
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and respondents into a respectable relation to avoid future mis-happenings 
further recommending implementation of the agreements already arrived 
between the parties.”

5. That the Additional District Magistrate vide its order dated 07.12.2016 declared the 
above said majority recommendations of jirga members in accordance of Rewaj-e-
Kurram, i.e., a custom prevalent in Kurram Agency. Hence, accordingly passed the 
order in its agreement. 

6. The petitioner being seriously aggrieved by the concept of custom of Swara / Vani 
in Kurram Agency challenged the same before this Court being repugnant to the 
injunctions of Islam, the Constitution and principles of natural justice. They also prayed 
to set aside the decision of Additional District Magistrate, Kurram dated 07.12.2016 
being repugnant to the injunctions of Islam.

7. The respondent No.4, the Government of Khyber Pakhtunkhwa in its reply stated that 
the verdict of jirga is against the Sharia Mohammadi in the instant case as the Nikah was 
solemnized by the mutual consent/agreement of both the parties. The respondent No.4 
also stated in its reply that the Additional District Magistrate should have examined the 
case before agreeing with jirga proceedings. 

8. The respondent No.4 also highlighted a fact that as per 25th Constitutional Amendment 
FATA has been merged in the Khyber Pakhtunkhwa. Consequently, all laws have been 
extended to the merged districts including Kurram Agency of erstwhile  FATA and 
courts have also been established there vide Act No.XXXVII of 2018. 

9. We have heard the parties at length and perused the record. At the same time, during 
pendency of this Shariat Petition, 25th Constitutional Amendment was passed by the 
Parliament on 05.06.2018, whereby the erstwhile Federally Administration Tribunal 
Areas or (FATA) was merged into Khyber Pakhtunkhwa Province of Pakistan; hence, 
the legal and constitutional status of Kurram Agency is changed. One of the legal effects 
of the 25th Constitutional amendment was the complete abrogation of Frontier Crime 
Regulations (FCR) and extension of all the national laws as well as provincial laws of 
KPK, i.e., the areas which were previously falling within the territorial limits of FATA.

10. Similarly, in the light of 25th Constitutional amendment the Hon’ble Supreme Court in 
its judgment dated 16.01.2019 passed in Constitution Petition No.24 of 2012 and Civil 
Petition No.773-P of 2018 has also held that:

iv: since no individual or person in the name of a jirga/panchayat or under any 
other name can assume the jurisdiction of a civil or criminal court without 
any lawful authority; any order, decision or a direction issued by any such 
individual or group of persons is hereby declared illegal and against the spirit 
of the Constitution. 

(Reference at page-32, Para No.21(iv), titled National Commission on Status of 
Women, etc. Vs. Government of Pakistan).

11. Above-mentioned changed legal scenario completely changed legal status of this 
petition because now the Section 310-A of the Pakistan Penal Code, 1860 is applicable 
in Kurram Agency, which states:
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310A. Punishment for giving a female in marriage or otherwise in badal-e-sulh, 
wanni or swara:Whoever gives a female in marriage or otherwise compels her to 
enter into marriage, as badal-e-sulh, wanni, or swara or any other custom or practice 
under any  name, in consideration of settling a civil dispute or a criminal liability, 
shall be punished with imprisonment of either description for a term which may 
extend to seven years but shall not be less than three years and shall also be liable 
to fine of five hundred thousand rupees.”

12. That the custom of Swara or Vani, or any other custom or practice under any name in 
which the females are given as consideration for settling a civil dispute or criminal 
liability is clearly an un-Islamic, un-constitutional and illegal practice which is 
punishable with imprisonment and fine in accordance with the Pakistan Penal Code.

13. This nefarious practice of Swara has been in vogue in different parts of Pakistan under 
different names and different pretexes; according to such practice girls or females are 
given and taken in Nikah or otherwise as consideration for compromise. This evil 
practice of forced marriages of girls in the name of compensation of murder, raping 
and settling of other disputes has been in prevalence in different parts of Pakistan by 
different names like vani, swara, sharam, khoon baha, sang chatti and karo-kari, etc. All 
such evil practices in which females are given in Nikah or otherwise to the victim party 
in the name of consideration for compromise or badal-i-sulh (حلص  are un-Islamic and (دبل 
against the principles of Holy Quran and Sunnah for the following reasons irrespective 
of the fact whatever name they are called: 

The Quran says in Surah Al-Fatir, Ayah-18:
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No bearer will bear the burden of any other person. 

In another Ayah Quran says:
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“And every soul  earns not [blame] except against itself, and no bearer of 
burdens will bear the burden of another.”

(Surrah Al-Anaam, Ayah-164)

This verse was revealed to end a similar social evil of  pre-Islamic era 
or paigion  period (یہہ ہل� � اج  رامہن 

�
�) of Arabia.

a) As stated by Muhammad Bin Abdullah Abu Bakar Al-Jassas in Al-
Ahkam Al-Quran, that According to the jahiliyah tradition, a man was held 
responsible for a crime committed by his father, son or ally. The same has 
been done in different parts of Pakistan where females of the accused family 
are abused and targeted in the false name and pretext of consideration for 
compromise. 

This principle or legal maxim given in the Quran was also elaborated by the 
Prophet (PBUH) in a Hadith narrated by Abu Dawood, in which a person 
came to the Prophet (PBUH) with his son. The Prophet (PBUH) asked; Is he 
your son? Being look-alike, the Prophet (PBUH) asked again and the person 
replied the same. Then the Prophet (PBUH) commanded that
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He (وسلم له 
ٓ
و� عليه  الله   then said: He (your son) will not bring evil on (صلی 

you, nor will you bring evil on him (upon your son). The Apostle of Allah                               
وسلم)  له 

ٓ
و� عليه  الله   recited the verse: “No bearer of burdens can bear the(صلی 

burden of another.» [Emphasis added]

اہلل  روسل  ور  ا اگ  اجےئ  ڑکپا  رپ  انگہ  رے  ی
ت
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b)  This maxim of criminal justice is so important that it was stressed 
upon by the Prophet (BPUH) in his last sermon also, as narrated by 

Tirmizi in Kitab ul Fitan:  
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Indeed, no one commits a crime except against himself. Indeed none commits 
a crime for which his son is accountable, nor does a child commit a crime for 
which his father is held accountable. 

ہن  �ا�و�ر  ےہ  رپ  �ا�وال�د  ےک  �اس  ہن  ب�ال  �و� اک  رجم  ےک  ��ا�� 
�
�ا� ول،  نس  ےہ-  رپ  �اس  ب�ال  �و� اک  رجم  ےک  ��ا�� 

�
�ا� ہک  ول  اج��   -

۔ رپ-  ب�ا�پ  �

c)  The Prophet (PBUH) in a Hadith clearly sets the outline for settling any 
feud or for entering into a compromise to end any feud or dispute. The 
Hadith is narrated in Sunnan Abu Daud as follows:
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 –  4496 ربمن:   
ش

ی� دح� �ادلِم،  يف  ب�اوفعل  � �ارمُ  ی� � �اامِم  �ال� ب�ا�بُ  �  :
ت

ی�ا� �ادل� اتک�ب  و�د: 
ئ
�د�ا� الیب  ننس 

If a relative of anyone is killed, or if he suffers khabl, which means a wound, 
he may choose one of the three things: he may retaliate, or forgive, or receive 
compensation. But if he wishes a fourth (i.e. something more), hold his hands. 
After this whoever exceeds the limits shall be in grave penalty.

“ جس شخص کو ( اپنے کسی رشتہ دار کے ) قتل ہونے ، یا زخمی ہونے کی تکليف پہنچی ہو اسے تين 
ميں سے ایک چيز کا اختيار ہو گا : یا تو قصاص لے لے ، یا معاف کر دے ، یا دیت لے لے ، اگر وہ ان کے 
عالوہ کوئی چوتھی بات کرنا چاہے تو اس کا ہاتھ پکڑ لو ، اور جس نے ان ( اختيارات ) ميں زیادتی کی تو 

اس کے ليے درد ناک عذاب ہے ” ۔

)16375( �ادمح  �و�  ،)2623( امہج  �و�انب   ،)4496 ربمن   
ش

ی� )دح� �د�ا�و�د  �اوب  �

14. On the basis of these Quranic verses and Ahadith all or any such evil practice of this 
type, which is being conducted by any segment of our society anywhere in Pakistan and 
is called by different names in different parts of the country like Swara or Vani, etc., or 
is given any other name under any garb or pretext of custom or tradition is un-Islamic 
and against the injunctions of Quran and Sunna. There is a consensus of all the Muslim 
Jurist on this issue.
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15. To eradicate this self-imposed menace from the society the government has amended 
Pakistan Penal Code (P.P.C.) by inserting the amended section of 310-A, P.P.C., vide 
Criminal Law Third Amendment Act 2011 which is reproduced as under:--

“310-A. Punishment for giving a female in marriage or otherwise in 
‘badal-e-sulh’, wanni or Swara:

“Whoever gives a female in marriage or otherwise compels her to enter into 
marriage, ‘badal-e-sulh’, wanni, or swara or any other custom or practice 
under any name, in consideration of settling a civil dispute or a criminal 
liability, shall be punished with imprisonment of either description for a term 
which may extend to seven years but shall not be less than three years and 
shall also be liable to fine of five hundred thousand rupees.” 

(Mohammad Sultan and another Vs. The State and another (2013 
PCr.L.J. 950)

(underline supplied)

Prior to that, Government of Pakistan followed a draft of the Council of Islamic 
Ideology and amended Section 310 of PPC, 1860 in addition to some other 
amendments to eradicate this social evil of our society. Subsequently, vide 
Criminal Law (Amendment) Act (1 of 2005) through which a proviso was 
inserted in Section 310(1) to bring clarity in law by stating:

“Provided that a female shall not be given in marriage or otherwise in badal-i-
sulh” 

[Ref: Banning the tradition of Vani (giving female as consideration for 
compromise) Report No.51 page-169 to 175 Law & Justice Commission of 
Pakistan, Report No.36 to 53.

According to Shariah Badal-i-Sulah can only be a property moveable or 
immoveable which is accordingly explained in an Explanation to Section 310 
PPC which states as:

“Explanation:-- In this section Badal-i-sulh means the mutually agreed 
compensation according to Shari’ah to be paid or given by the offender to a 
wali in cash or in kind or in the form of moveable or immoveable property.”

16. For the reasons stated herein above and after the promulgation of 25th Constitutional 
amendment resultantly the erstwhile Federally Administration Tribunal Areas has 
already been merged into Khyber Pakhtunkhwa Province of Pakistan. Consequently, 
the constitutional and legal status of the Kurram Agency is changed. The Frontier Crime 
Regulations are abrogated from FATA, Pakistan Penal Code, 1860 and other laws are 
now applicable in that area. Hence, the instant petition is accordingly disposed of. 

JUSTICE DR. SYED MUHAMMAD ANWER

JUSTICE MUHAMMAD NOOR MESKANZAI, 
CHIEF JUSTICE

JUSTICE KHADIM HUSSAIN M. SHAIKH



Federal Shariat Court of Pakistan

Page No. 284

IN THE FEDERAL SHARIAT COURT
(ORIGINAL JURISDICTION)

PRESENT
MR. JUSTICE MUHAMMAD NOOR MESKANZAI, CHIEF JUSTICE
MR. JUSTICE SHAUKAT ALI RAKHSHANI
MR. JUSTICE DR. SYED MUHAMMAD ANWER

SHARIAT PETITION NO. 02/I  OF  2014
 M/s Najaat Welfare Foundation, P-756-A, Kot Khan Muhammad, Satiana Road, Faisalabad
.through its General Secretary Muhammad Ilyos son of Muhammad Ali Javed

PETITIONER
VERSUS

1. Federation of Pakistan through Secretary Ministry of Law, Justice & Parliamentary 
Affairs, Central Secretariat, Sharah-e-Dastoor, Islamabad.

2. The Government of Punjab through Secretary Ministry of Law, Civil Secretariat, La-
hore.

3. The Government of Sindh through Secretary Ministry of Law, Civil Secretariat, Kara-
chi.

4. The Government of KPK through Secretary Ministry of Law, Civil Secretariat, Pesha-
war.

5. The Government of Baluchistan through Secretary Ministry of Law, Civil Secretariat, 
Quetta. 

RESPONDENTS
Counsel For the Petitioner … Mr. Zafarullah Khan, Advocate
Counsel for the Federation  …  Ch. Ishtiaq Mehrban, Deputy Attorney Gen-

eral for Pakistan.
Counsel for Govt. Punjab …  Imrana Baloch, Advocate on behalf of Ch. 

Faisal Farid, Additional Advocate General 
Punjab.

Counsel for Govt. Sindh …  Mr. Ahsan Hameed Dogar, Advocate on be-
half of Advocate General, Sindh.

Counsel for Govt. KPK …  Barrister Babar Imran, Assistant  Advoca te 
General, KPK.

Juris-Consult … Dr. Hafiz Muhammad Tufail.
Date of institution of Petition … 14.05.2014
Date of  Hearing … 09.12.2020
Date of Decision of Judgment … 03.02 .2021

*****



Federal Shariat Court of Pakistan

Page No. 285

JUDGMENT:

DR. SYED MUHAMMAD ANWER, J: Through this Shariat Petition, M/s Najaat Welfare 
Foundation prayed that Paragraphs 59, 80, 82, 85, 114, 278 and 348 of the Principles of 
Muhammaden Law (authored by Danish Fardunji Mullah) may be declared as repugnant to the 
injunctions of Islam, as laid down in the Holy Qur’an and Sunnah on the following grounds:

i. that there is no codified or enacted law relating to the Inheritance of 
Muslim residents of Pakistan.

ii. Principles of Muhammaden Law written by Danish Fardunji Mulla, is 
not a statutory law but its continuous, unaltered, uninterrupted, uniform 
and constant practice has attributed it a force of law, which comes under 
the definition Clause of Article 203B (c) of the Constitution of Islamic 
Republic of Pakistan, 1973; hence it is within the jurisdiction of this 
Hon’ble Court to declare it as repugnant to the injunctions of  Islam. 
The whole chapters though are not contradictory to the provisions of the 
Islamic Laws but some of them are in contradiction to the injunctions of 
Islam. 

2. The petitioner also claimed that there is no enacted law of inheritance except Principles 
of Muhammaden Law by D.F. Mulla, which is being referred for all inheritance matters. 
Even the Appellate Courts of Pakistan had referred those Principles for resolving the 
intricate questions of inheritance. Hence this needs to have proper legislation. 

3. He has also claimed in his petition that entire Islamic Law regarding inheritance is in 
Arabic and there is no substitute of Arabic Language to achieve the exact sense and 
meanings that it delivers. Therefore, it is necessary to have enactment on the subject 
and there is no law in Pakistan which states any punishment for depriving anyone from 
legal inheritance. 

4. In response to the petition, the Federal Government (respondent No.1) through Secretary, 
Ministry of  Law and Justice responded that the book i.e. Principles of Muhammaden 
Law (authored by Danish Fardunji Mulla) is only used as reference book and is not a 
statutory law applicable in Pakistan. However, section 2 of the West Pakistan Muslim 
Personal (Shariat) Application Act, 1962 is applicable in Pakistan, with respect to the 
above mentioned issue of inheritance etc. which is reproduced under:   

“Notwithstanding any custom or usage, in all questions regarding succession 
(whether testate or intestate) special property of females, betrothal, marriage, 
divorce, dower, adoption, guardianship. Minority, Legitimacy or bastardy, family 
relations, waqfs, trust and trust properties, the rule of decision, subject to the 
provisions of any enactment for the time being in force, shall be the Muslim 
Personal (Shariat) Act, 1962  in cases where the parties are Muslims”

The respondent No.1 also challenged the jurisdiction of this Court on the above said 
reason that it ( D.F. Mulla’s book) is just a reference book and not a statutory law, 
hence is not a challengeable in this Court. The powers, jurisdiction and functions of the 
Federal Shariat Court has been provided in Article 203-D (1) of the Constitution, which 
is reproduced below.

“203-D. Powers, jurisdiction and functions of the Court._ (1) The Court may, 
either of its own motion or on the petition of a citizen of Pakistan or the Federal 
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Government or a Provincial Government, examine and decide the question 
whether or not any law or provision of law is repugnant to the Injunctions of Islam, 
as laid down in the Holy Quran and Sunnah of the Holy Prophet, hereinafter 
referred to as the Injunctions of Islam.”

If something is in the said book is proved to be different from the Quran and Sunnah 
that would be invalid since the main source of Shariat are the Quran and Sunnah.

5. The Respondent No. 3, Secretary of  Law, Sindh also replied on the same line on which 
the petition is  replied by respondent No.1 which is as follows: 

“2. That these chapters incorporated by the said Book are neither statutory 
provisions enacted by the Act of Parliament nor these have any force of law. Thus, 
these chapters don’t fall within the definition of law as envisaged under Article 
203-B of the Constitution of Islamic Republic of Pakistan, 1973. Therefore, the 
instant petition is not maintainable and is liable to be dismissed.

 3. That even otherwise, the questions pertaining to inheritance, succession, 
betrothal, marriage, divorce, adoption, legacy, gifts, etc. fall under the ambit of 
Muslim Personal Law by virtue of Section 2 of West Pakistan Muslim Personal 
(Shariat) Act 1962. However under Article 203-B of the Constitution of Islamic 
Republic of Pakistan, 1973, the Muslim Personal Law has been excluded from the 
definition of “Law”. Therefore, the instant petition is not maintainable and is liable 
to be dismissed.”

6. The petitioner has earlier challenged a paragraph 63 of D.F Mulla’s book “Principles 
of Mohammedan Law” on the ground being repugnant to the injunctions of the Islam 
through a Shariat petition     No.13/I/2013 which was clubbed with another Shariat 
petition       No.6/I/ 2013 and both were dismissed on 15.2.2016 being misconceived.

7. Although the earlier decision of this court is sufficient for dismissal of this petition qua 
points which are common in this petition and the two petitions Nos. (13/I/2013) and 
(6/I/2013) decided earlier by this court on 15-02-2016; but we consider it relevant and 
appropriate to examine some other points which the petitioner has raised in the instant 
petition. In addition, we also consider it necessary to further dilate on the misconception 
of the Petitioner regarding the book of D.F. Mulla because to some extent it is a common 
misconception in the legal fraternity. 

8. In the colonial India between the eighteenth and twentieth centuries under the East 
India Company and British rule a genre of legal literature was developed, which was 
generally named as Anglo-Mohammedan law due to many political, social, cultural and 
religious reasons. This term was used as a term of convenience to distinguish this law 
from English and Islamic law. Gradually the term “Muhammadan law” became more 
popular than “Anglo-Muhammadan law”. (Ref: Article titled Anglo Muhammadan 
Law by  Dr. Khalid Masud in Encyclopedia of Islam, pub. Brill and Abdullah Yusuf 
Ali, preface to 1928 edition of Wilson’s Anglo-Muhammadan Law). 

9.   The book titled, The Principles of Muhammadan Law by D.F Mulla, first published 
in 1905, was and one of the most popular books among this class and category of legal 
literature but it was not the only one . Some other notable books which were compiled 
or written before it and some  after it were equally used by the courts and academia. 
Some of these are as follows: 
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1. Faiz Badrudin Tyabji, Principles of Muhammadan Law: An Essay at 
a Complete Statement of the Personal Law Applicable to Muslims in 
British India,  Butterworth, 1919.

2. Sir Roland Knyvet Wilson, Anglo-Muhammadan Law: A Digest 
Preceded by a Historical and Descriptive Introduction of the Special 
Rules now Applicable to Muhammadans as Such by the Civil Courts of 
British India: with Full References to Modern and Ancient Authorities.,  
W. Thacker & Company, 1903.

3. Shama Churun Sircar, The Muhammadan Law: Being a Digest of the 
Law Applicable Especially to the Sunnís of India, Thacker, 1873.

4. Roland Knyvet Wilson, An Introduction to the Study of Anglo-
Muhammadan Law, 1894.

5. Faiz Hassan Badrudin Tyabji, Muhammadan Law: The Personal Law of 
Muslims, 1940.

6. Mr. Justice Abdur Rahim, The Principles of Muhammadan Jurisprudence,  
Madras 1911. 

7. Syed Ameer Ali Muhammadan Law, 2 volumes Calcutta 1892. 
8. Neil B.E Baillie, A Digest of Moohamadan Law (chiefly translation 

from Fatawa Alamgiri) 2 Volumes 1874. 
9. Sir W.H. Macnaghten, Principles and Precedents of Moohammadan 

Law, Calcutta 1825
10. Sir R.K. Wilson An Introduction to the Study of Anglo-Muhammadan 

Law, 1894
11. Sir William Jones Al Sirajiyyah or the Muhammadan Law of Inheritance 

Culcutta 1792

There are many books which are normally included in “the Anglo-Muhammadan Law” 
classification, above mentioned are some famous books which are commonly used 
for easy reference even today. All those translators and compilers of legal manuals or 
books were deeply entrenched in the colonial system, being either imperial and colonial 
officials or members of the legal elite of Colonial India. For example, W.H. Macnaghten 
was a court registrar in the service of the East India Company  in Bengal, N.E. Baillie 
was the Assistant Secretary to the Indian Law Commission and an attorney to the 
Supreme Court of Judicature at Fort William in Bengal, Syed Ameer Ali was a lawyer 
and judge in Calcutta, while Faiz Badruddin Tyabji was a lawyer and judge in Bombay 
and D.F. Mulla was lawyer in Bombay. Some of the authors of the Anglo Muhammadan 
literature were Muslims but  they were not trained in the Islamic legal tradition, having 
been educated in England or at the very least, subject to an English legal syllabus. Their 
efforts coincided with the overall efforts of the British colonial masters of that time 
to appease the Muslim subjects of the sub-continent. Although translators sometimes 
clearly stated that the texts were actually commentaries on law, such as Neil B.E. Baillie’s 
“A Digest of Moohammadan Law”. Despite such acknowledgements these legal texts 
quickly earned an authoritative status in colonial courts which regarded these texts as 
the final word on topic of Muslim personal law discussed in those books. These texts, 
were in other words, made to stand alone without reference to other commentaries. This 
practice  was contrary to Islamic tradition of referring to various sources, especially 
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parallel commentaries, in the process of adjudication. In contrast, legal practitioners in 
the British colonial regime rarely went beyond colonial sanctioned texts to examine the 
Quran, Hadith or other legal texts not prescribed by their predecessors. Even Muslim 
members of the colonial elite such as Faiz Tyabji and Syed Ameer Ali merely replicated 
patterns of colonial codifications in their own volumes in the early twentieth century 
since they were not trained in usul al-fiqh (Principles of Islamic Jurisprudence) or they 
consciously avoided challenging British legal lexicon.   

10. The perception of the petitioner, about the book of D.F. Mulla that its continuous, 
unaltered, uninterrupted, uniform and constant practice has attributed it a force of law 
hence it comes under the definition of Clause ( c) of Article 203 B of the Constitution 
of Islamic Republic of Pakistan , is wrong for the following reasons:

Firstly; D.F. Mulla edited many editions of his book during his lifetime by 
incorporating the developments made by the judicial pronouncements and 
various legislative measures. For example the 8th Edition of his book contained 
16 Chapters while the 10th edition contained 19 Chapters. D.F. Mulla did 
acknowledge that he largely relied upon the translation of Hedaya by Hamilton 
and translation of Fatawa Alamgiri by Baillie. Hence, relying on secondary 
sources by D.F. Mulla is itself a question mark on the validity of the opinion 
contained therein and on the understanding of the Islamic Law by him. Mulla in 
addition to the incorporation of precedents of the higher judiciary incorporated 
the changes required due to the promulgation of new enactments like Mussalman 
Wakf Validation Act, 1913 and “Mussalman Wakf Validation Act 1930”, this 
process of edition continued even after the death of Mulla by the editors of the 
subsequent editions on his book due to introduction and promulgation of the 
new laws in the area of Mulsim Personal law like for example the “Dissolution 
of Muslim Marriages Act, 1939”. Like any other reference book its updating and 
rectifications was a fundamental requirement. This demonstrates that the book 
of Mulla kept on changing according to the changing requirements. Hence the 
understanding of the petitioner about the consistency and the continuity of the 
Mulla’s book is incorrect. The Book titled the “Principles of Muhammadan Law” 
authored by D.F. Mulla was first published in 1905; then, it was edited at least 
ten times by its author before his death in 1935. Even after the death of its author, 
it was edited number of times by different editors. If we compare the first edition 
of 1905 with the updated editions being published in Pakistan, generally under 
the title of “Mulla’s Principles of Muhammadan Law” by different publishers 
and also those editions, which were published in India under the same title after 
the death of D.F. Mulla. One can find many changes by way of amendments 
in the numbered paragraphs, edition of new paragraphs, deletion of some old 
paragraphs and even alteration of wording within the paragraphs for example:

i. The total number of chapters in the First Edition of 1905 were 13 while 
the current edition of the same book contained 19 chapters and many 
appendices.

ii. The total number of paragraphs in the First Edition, which were numbered 
to give the sense that each paragraph contains some principles of Islamic 
law, was 228 but now it contains 375 paragraphs. 

iii. The scheme of the book has also been shuffled and re-shuffled many times 



Federal Shariat Court of Pakistan

Page No. 289

since it first published as the sequence of its chapter have been arranged 
and re-arranged many times.

iv. The book is written and presented in such a way that a presumption attached 
to it is that each of its numbered paragraph contains some principle of 
Islamic law, which were mostly translated or copied by the author D.F. 
Mulla from the English translation of Hedaya, Sirajiyya, Fatawa Alamgiri 
and some other works of English authors like Neil B.E. Baillie and Sir 
Roland Knyvett Wilson, etc., as acknowledged by the author (D.F. Mulla) 
in the prefatory note of his book as:

“I have fallen back upon the translations of the Hedaya and the 
Fatawa Alamgiri, with such modifications as were necessary or 
proper for the requirements of modern law” .....“This work is in the 
main modelled on the plan of Sir Roland Wilson’s excellent Digest 
of Anglo Muhammadan Law…” 

Despite the scheme and arrangement as explained by the author in the 
prefatory, there are some paragraphs which are based on the rulings or 
judgments of some Indian High Courts like High Court of Bombay and 
Calcutta, etc, which are though judicial precedents but in no way can be 
called as principles of Muslim Personal Law (For example paragraphs 
322 and 333 (3) are based on judgments of Bombay High Court. Similarly 
some of the paragraphs are opinions of other English authors (for example 
paragraphs 333, 334 and 336(v)(ii) are based on opinion of Baillie.

v. Some paragraphs in the book are based on customary laws prevalent in 
some territories of India predominantly Muslim population of a specific 
area of India. Such customary practices cannot be generalized as an Islamic 
principle for Muslims generally and more specifically they have no relation 
whatsoever with the Muslim population of Pakistan For example Para-172 
which reads as:

“172. Gift by a Muhammedan governed by Marumakkatyam law 
to a tawazhi.—A tawazhi consists of a mother and all her children 
and descendants in the female line. It is a corporate unit, and capable 
of holding property as such. Therefore, where a Muhammedan who 
follows the Marumakkatyam law, makes a gift of property to his wife 
and all her children constituting a tawazhi, without any expression 
of intention as to how they are to hold and enjoy it, the gift will be 
deemed to be a gift to the tawazhi, and the donees will take the property 
subject to the incidents of an ordinary tawad or tawazhi property, 
one of which is impartibility. But when the gift is to the wife and her 
children by him, to the exclusion of her children by a former husband, 
the gift cannot be deemed to be one to a tawazhi, and the donees will 
take the property as tenants-in-common in equal shares with power to 
alienate their respective interests.” 

vi. At some instance it appears that it is a mere legal cross reference book when 
it refers to some other enactments, for example paragraph 225 contains the 
reference of enactments relating to administration of trust which apply to 
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Wakf also. Para 225 is reproduced as under:

“225. Enactments relating to administration of trust, which 
apply to Wakfs also.—The following is a list of enactments which 
provide for the protection, enforcement and administration of 
public endowments:--

(i) Official Trustees (Act II of 1913)

(ii) Charitable Endowments Act VI of 1890, sections 2,3,4,5, 6 and 8.

(iii) Religious Endowments Act (XX of 1863), section 14.

(iv) The Code of Civil Procedure, 1908, sections 92-93.

(v) Charitable and Religious Trusts Act (XIV of 1920).”

vii. At times it contains suggestions for the Court the manner to decide an issue 
which in no way can be binding upon any Court of Pakistan. Para  204 is 
reproduced herein below:

“204. Appointment of Mutawalli.—(1) The founder of the Wakf has 
power to appoint the first Mutawalli, and to lay down a scheme for the 
administration of the trust and for succession to the office of Mutawalli. 
He may nominate the successors by name, or indicate the class together 
with their qualifications, from whom the Mutawalli may be appointed, 
and may invest the Mutawalli with power to nominate a successor after 
his death or relinquishment of office.

(2) If any person appointed as Mutawalli dies, or refuses to act in the 
trust, or is removed by the Court, or if the office of Mutawalli otherwise 
becomes vacant, and there is no provision in the deed of Wakf regarding 
succession to the office, a new Mutawalli may be appointed.

(a) by the founder of the Wakf;

(b) by his executor (if any);

(c) if there be no executor, the Mutawali for the time being may, subject to 
the provisions of section 205 below, appoint a successor on his death-
bed;

(d) if no such appointment is made, the Court may appoint a Mutawalli. 
In making the appointment the Court will have regard to the following 
rules:-

(i) the Court should not disregard the directions of the founder 
except for the manifest benefit of the endowment; 

(ii) the Court should not appoint a stranger, so long as there is any 
member of the founder’s family in existence qualified to hold the 
office;

(iii) where there is a contest between a lineal descendant of the 
founder and one who is not a lineal descendant, the Court is not 
bound to appoint the lineal descendant, but has a discretion in 
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the matter, and may in the exercise of that discretion appoint the 
other claimant to be Mutawalli.” [ Emphisis added]

Secondly; The very title of the work “Mohammedan Law” contains a term 
“Mohammedan” this term is often criticized by Muslims of the sub-continent which 
was and is alien to Muslims in the context in which it was used by the compiler of 
the work i.e., D.F. Mulla. M. Hidayatullah,  the Chief Justice of India has stated in 
the Preface of his book Mulla’s Principle of Mohammadan Law (16th edition 1968) 
as “The name of the book “Mahomedan Law” has been retained but I may say that 
this expression was coined by the English, Islamic law was not Mahomed’s Law. The 
expressions ‘Mahomedan’ and ‘Mahomedanism’ are not correct and, in a sense, are 
even objectionable. The proper expressions are Islamic Law and Muslim Law. The 
Pakistani Courts have shown preference for these two expressions and writers on 
the subject prefer one or the other of the two latter expressions.” Modern Muslims 
dislike the terms Mohammedan and Mohammedanism, which seem to them to carry 
the implication of worship of Mohammed, as Christian and Christianity imply the 
worship of Christ. Although the work itself is a result of hard work but mere using a 
‘misnomer’ for referring it in its title made the whole effort bit controversial amongst 
the population for which it was compiled by its compiler.  According to Merriam 
Webster Dictionary it was first used in English in 1681 whereas the Oxford English 
Dictionary cites 1663 as the first recorded usage of the English term. According to 
Cambridge Dictionary this word  “Mohammedan” was previously often used for 
“Muslim” in English, but Muslims consider it offensive because it suggests that they 
worship Mohammed rather than Allah. Apparently, there is no conspiracy behind its 
use as suggested by some. The English word is derived from New Latin Mahometanus, 
from Medieval Latin Mahometus, Muhammad. Perhaps it is an example of existing 
gulf and misunderstanding between the major cultures and religions of the world that 
existed in eighteenth and nineteenth centuries which dispersed and dispelled with 
globalization. Now, the term ‘Mohammedan’ has been largely superseded by Muslim or 
Islamic. Mohammedan was commonly used in English and other European languages  
literature until at least the mid-1960s.The term Muslim is more commonly used today 
at the wake of globalization, and the term Mohammedan is widely considered archaic 
or in some cases even offensive. The American Heritage Dictionary of the English 
Language, Fourth Edition (2000) annotates the term as “offensive” Muhammadan and 
Mohammedan are based on the name of the Prophet Mohammed (S.A.W), and both are 
considered offensive [Kenneth G. Wilson, The Columbia Guide to Standard American 
English, p. 291]. The Oxford English Dictionary has “its use is now widely seen as 
depreciatory or offensive”, referring to English Today “The term Mohammedan [...] 
is considered offensive or pejorative to most Muslims since it makes human beings 
central in their religion, a position which only Allah may occupy”. With this felonious 
feeling associated with the title of any scholarly work makes it difficult to place it at 
any higher place.

Thirdly; the appreciation and use of this book in the legal fraternity since 1905 to 1947 
is different from its use after the independence of Pakistan. After independence, the 
superior Courts of Pakistan started viewing this book differently and all the other books 
of this category i.e which are the part of Anglo-Mohammadan Legal Literature. Though 
the work done by Mulla being a non-Muslim is remarkable and quite comprehensive, 
at least to the extent of  topics of Islamic Law which are included in this book in certain 



Federal Shariat Court of Pakistan

Page No. 292

way; but the very understanding of the basis of Islamic Jurisprudence is somewhat 
lacking. This aspect becomes evident from the very start of the book where it explains 
the ‘Sources of Islamic Law’ in paragraph 33 of his book as:

“33. Sources of Muhammedan Law.—There are four sources of Muhammedan 
Law, namely, (1) the Koran; (2) Hadis, that is, precepts, actions and saying of 
the Prophet Mohammad, not written down during his lifetime, but preserved 
by tradition and handed down by authorized persons; (3) Ijmaa, that is, a 
concurrence of opinion of the companions of Mohammad and his disciples; and 
(4) Qiyas being analogical deductions derived from a comparison of the first 
three sources when they did not apply to the particular case.” [Emphasis added]

The term  “Source of Islamic Law” is a comprehensive term which is defined by the 
Supreme Court as :

(i) The First Source, The Holy Qur’an.-This is the first and the great legislative 
Code of Islam. To the writers on the Muslim Law, Qur’an is the first source of 
law in point of time no less than in point of importance. It is original, primary, 
basic and most fundamental source of the Islamic Shariah. It is the Last Book 
of His revelations for entire humanity. Hence, its teachings shall ever remain 
the fountain of all guidance of all times, ages and people. On points and matters 
where there is a direct mandate of the Holy Qur’an the same are to be decided 
and handled in accordance therewith. 

(ii)  The Second Source: The Sunnah.--(i. e. the Hadis, i. e. the precepts, actions and 
sayings of the Holy Prophet (may peace and blessings of God be on him) are then 
the second source of Islamic Law. For relationship between the Holy Qur’an 
and the Sunnah and for its sanction in the Holy Qur’an itself see a detailed 
discussion in “A Code of Muslim Personal Law” by Dr. Tanzil-ur-Rahman (at 
pages 3 to 9). The Sunnah may be three types namely(i) Sunnat-ul-Qaul (سنة 

 i.e. -all words, counsels or precepts of the Prophet; (ii) Sunnat-ul-fieel (القول
-i. e. his actions, works and daily practices ; and (iii) Sunnat-ul .„“ (سنة الفعل)
taqrir i. e. his silence implying a tacit approbation on his part of any individual 
act committed by his disciples. At this place it may be mentioned that all the 
Hadis collectively can further be classified into three categories from the point 
of view of their inter se priority. The order of their priority is as follows :-- 

(1)  Ahadis-i-Mutawter (وتم�ارت  
ش

ی�  These are those traditions which have received(�ااح�ڈ�
universal publicity and acceptance in each one of the three periods namely 
(a) the period of the “Companions who were more righteous and had often 
shared the counsel of the Holy Prophet; (b) the period of the Successors of the 
“Companions” known as Tabaeen; and (c) the period of their successors known 
as Taba-e-Tabaeen (انيعب�

ت
�  .( عبت 

(2)  Ahadis-i-Mashhura (ھ�و�زہ
ش

مس
 

ش
ی�  These are those traditions which through .(�ااح�ڈ�

known publicly by a great majority of people, do not possess the character of 
universal frame. They carry conviction of genuineness but are reported by a 
limited number of “Companions” and thereafter in the two successive periods 
aforesaid. 

(3)  Ahadis-i-Wahid (و�ادح�  
ش

ی�  These are those traditions which depend on isolated- .(�ااح�ڈ�
individuals. 
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(iii) The Third Source’: Ijma’a (اامجع�) It is of three types, namely: (i) Ijmaa, i.e. consensus 
of the “Companions” of the Holy Prophet which is universally accepted throughout the 
Muslim world and is unrepealable (ii) Ijmaa of the jurists; and (iii) Ijmaa of the people, 
i.e. the general body of the Muslims. It is to be mentioned that in this way Ijmaa cannot 
be confined or limited to any particular age or country. It is completed when the jurists, 
after due deliberation, come to a finding. It cannot then be questioned or challenged by 
an individual jurist. Ijmaa of any age may be reversed or modified by the Ijmaa of the 
same or subsequent age. 

(iv) The Fourth Source : Ijtehad by Qyas or analogical deductions. It is an extension of 
law from the original text by means of common cause or effective cause, i.e. `illat’. It 
is a process of deduction which is not to change the law ‘of the text. It is applicable in 
cases not covered by the language of the text, but may fall under the reason of the text. 
Therefore, in importance, Qyas, occupies a place next to the Holy Qur’an, Hadis and 
Ijmaa. 

(v)  There are other sources also like (i) Istihsan;( �
حس�ا�

ت
صال�)   Istislah (ii)  (�ا��

ت
-Maslaih (iii) ,(�اس�

al-Mursalah (رمہلس  and (vii). Taqlid (رعف) Urf (vi) (تلع) Illat (v) (�ادتسالل) Istidlal (iv) ,(اصمحل 
 etc. We need not go into the detailed discussion of all these and for our purpose it (ديلقت)
is sufficient to mention that these are all methods through which the law from the Holy 
Qur’an and the Sunnah is deduced, those two remaining the fundamental and primary 
sources at all times—(and often termed as the “text” or the “original text”).”[ Ref: PLD 
1980 SC 160, para 4]

Fourthly; D.F. Mulla’s book Principles of Muhammadan Law and all the other books 
which are part of legal literature generally called as “Anglo Muhammadan Law” as 
explained in paras 8&9 supra are remarkable work being the first of its kind in the English 
language, there is an inherent problem of understanding of Islamic Jurisprudence in it 
in a traditional sense. All their authors were English trained lawyers and they were 
instrumental in solidifying the colonial rule over the Muslim subjects trying to produce 
a genre of so called Muslim personal law in English language in somewhat ‘codified’ 
manner they helped to placate the Muslim population against the British rulers. They 
help to make an aura and impression of congeniality amongst the Muslim subjects 
towards the rulers. They all worked painstakingly, meticulously and thoroughly in the 
compilation of Anglo-Muhammadan literature. In some cases, they did the translation 
of the old source material in English too; but they all remained limited  and restricted 
towards adopting the Fatawa or the opinions of the Ulema of Hanafi school of thought. 
This was because of the obvious historic and political reasons specific both of that era 
and area. Sub-continent was ruled by the Mughals and Hanafi Fiqh was the official 
Mashab of the Mughals, Fatawa-i-Alamgiri was the major book which was in vogue 
during that period. D.F. Mulla’s book as well as all the other books of its category 
lost their relevance after the creation of Pakistan apart from other reasons, one reason 
is their somewhat time bound and  myopic view of Muslim Personal law which was 
restricted only to the fatawa of Hanfi school. There is nothing wrong in practice as 
such, but the English rulers did not understand the fact that Islamic Jurisprudence or 
Fiqh is not subject to a stagnant theme. Islamic Fiqh gives you a general directions and 
ways and manner of thinking  on the basis of settled principles called Usul al-Fiqh. The 
basis of Islamic Injunctions is Quran and Sunnah as explained by the Constitution of 
the Islamic Republic of Pakistan in its Article 227.   
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“Provisions relating to the Holy Quran and Sunnah.-

(1) All existing laws shall be brought in conformity with the Injunctions of Islam as laid 
down in the Holy Quran and Sunnah, in this Part referred to as the Injunctions of Islam, 
and no law shall be enacted which is repugnant to such injunctions.

Explanation.-In the application of this clause to the personal law of any Muslim sect, 
the expression “Quran and Sunnah” shall mean the Quran and Sunnah as interpreted 
by that sect.

(2) Effect shall be given to the provisions of clause (1) only in the manner provided in 
this Part.

(3) Nothing in this Part shall affect the personal laws of non-Muslim citizens or their 
status as citizens.”

This point becomes more clearer from the sayings of Imam Abu Hanifa 

and other Imams as :

)۱5  :�( للع�ز�ایق  لل��امك  �ڈ�زک 
ت
لمس�

�ا یلع  �ز�ب 
�

ح
ت
لمس�

�و�ا  )67� )دلج۱،  �ا�ز( 
ت
لمح�

�ا )�ز�ڈ  اعدبنی  �انب  �یة 
ش

�واح� �ااتخمل�ز  �ادل�ز  ی.  بِ � ڈْ�ہَ
�

مَ� فَُہ�وَ   ُ
ش

ی� �الْ�َ�ڈِ�  َّ ح
َص

ڈَ�ا 
�

إ� قَ�اَل:  َُّہ 
�
�اَ� � �اِمَ�اِم  �الْ�  ْ

�
��َ  َّ ح

َص

ےہ۔  ہ�ب  ذم� ریم�ا  �ویہ  وت  وہیگ  وموج�ڈ   
ش

ی� دح� حیحص  وکیئ  یھب  ب�ب  ح  : اہک  ےن  ا�پ  �� ہک  ےہ   
ت

ب� �ا�
ش
� ےس  ہفینح  �اوب  �اامم  رتہمج: 

)62 ٔااصب�ز)�:  �ال� �ا�ویل  � ممه   
ظ

إاقي�  : اتک�ب وقیل(.   افرتوک�ا  �وملس  هيلع  �اہلل  ىلص  �ارلوسل  �وربخ  اعتیل  �اہلل  اتک�ب  اخيفل  وقال  تلق  ڈ�ا 
�

)إ�

وک   
ت

ب�ا� � ریمی  وت  ےہ  الف 
�

� ےک  �زوسلملسو هيلع هللا ىلص   
ش

ی� دح� �ا�و�ز  �اہلل  اتک�ب  وج  ےہ  یک   
ت

ب�ا� � �ایسی  وکیئ  ےن  ںیم  �ارگ  ہک:  ےہ  وقل  اک  دمحم  �اامم  �ا�و�ز  ہفینح  �اوب  �اامم  رتہمج: 
۔ �ڈںی  ز 

�
وھچ�

افرتوکہ(.   �و�اةنسل  �ااتكل�ب  وی�اقف  مل  ام  �ولك  ڈ�وہ 
�

�
�

ف� �و�اةنسل  �ااتكل�ب  �و�اقف  ام  فکل  �ايي  �ز� یف  افرظن�و�ا  ی�ب  �اص� �و�  
ئ

طی
�

�اح � رشب  �ا 
�
�ا� � )إامن  اقفل:  �اہلل  �زهمح  �اسن  � نب  امکل  �اامم  �ال� �اام  �و�

�ايبط 
ش

للس  ،
ت

�و�اومل�ااقف�  )775�  ،۱ )دلج  �اربل  دبع  �انب  �اامم  لل� �وهلضف؛  �املعل   
�

ایب� �واجعم   )۱82  �  ،۱ )�ب  
�

ايع� اقلیض  �ااسملکل،  �ورقتبی  �ادمل�ا�زک  رتبيت   : اتک�ب
)33۱�  ،5 )دلج 

ھچک  وج  رکںی؛  ایک  وغ�ز  ںیم  �ز�اےئ  ریمی  سپ  وہ�،  رک�ڈاتی   
ت

ب�ا� � حیحص  ریغ  �ا�و�زیھبک  حیحص  یھبک  ںیم  وہ�   
�

س�ا�
�
�ا� ںیم  کشیب  ہک  اہک  ےن  �اسن  نب  امکل  �اامم  رتہمج: 

رکںی۔  ی�ا  �ڈ� ز 
�

وھچ� �اےس  وہ  ہن  وم�اقف  ےس   
ت

�
�

�وس� ا�  ق�ز�� ھچک  وج  �ا�و�ز  رکںی  ایل  ےل  �اےس  �زےھک   
ت

ب� انمس� ےس   
ت

�
�

س� �ا�و�ز  اتک�ب 
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َّ َسل
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�
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ُ
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�
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�
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ش
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ش
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َص

ڈَ�ا 
�
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�
��َ
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�
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ت

ب�ا� � ریمی  �ا�و�ز  رک�و  ی�ا  �ڈ� وتفی  رپ  �زوسل   
ت

�
�

س� وت  و 
ئ
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ت
�

�
س� الف 

�
� ںیم  اتک�ب  ریمی  مت  ب�ب  ح ہک  اہک  ےن  �ایعف 

ش
س �اامم  رتہمج: 

اہک  �ا�و�ز  �ڈ�و  ز 
�

وھچ� وک   
ت

ب�ا� � ریمی  �ا�و�ز  رک�و  لمع  رپ   
ش

ی� دح� وت  و 
ئ
پ�ا� � وموج�ڈ  الف 

�
� ےک   

ت
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ش
ی� دح� حیحص  وکیئ  �ارگ  ہک  ےہ  رم�وی  یہ  ےس  �ایعف 

ش
س �اامم  رط�  �ایس 

ےہ۔  ہ�ب  ذم� ریم�ا  ہی  ہک 

�انب  وفل: 
ئ
�الم� �یة، 

�
� سع�ی

ت
ل�

�ا  : اتک�ب وقیل(  فهی  �ارطلقي  یلع  وموضعة  بة  ل��
�ا  

ت
ی� �ا� �ز� ڈ�ا 

�
�وإ� �ااحلطئ،  وقبیل  افرضوب�ا   

ش
ی� �ادحل� حص  ڈ�ا 

�
)إ� وقيل:  اعتیل-  �اہلل  �زهمح  �ااشلیعف-   

�
�واک�

۱83� دلج۱،  یم�یة،  �
ت
�

ےہ( وقل  ریم�ا  �ویہ  وت  ےلم  ےتلچ  �ز�اہ  تجح  ںیہمت  �ارگ  �ا�و�ز  �ا، 
�
ام�ز� �ڈے  رپ  �ڈوی�ا�ز  وک   

ت
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ش
ی� دح� �ارگ  ہک:  ےھت  ےتہک  �ایعف 

ش
س �اامم 

This point of view has already been relied upon by this court in the following manner as :

“However, according to the constitutional requirements, we cannot declare 
any law or its provisions repugnant to the Injunctions of Islam merely on the 
basis of an opinion expressed by a Muslim Jurist. Regarding the question under 
consideration, we have minutely gone through the relevant injunctions contained 
in the Holy Qur’an and Sunnah of the Holy Prophet (p.b.u.h.) but have been 
unable to find any specific Verse or authentic Hadith, in this particular matter 
that could be quoted to support the contentions raised by the learned counsel for 
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petitioner.”  [PLD 2007 FSC p.1 para 9]
Fifthly; the authors of Anglo Muhammadan legal literature including D.F. Mulla 

while attempting to introduce the  Hanafi fiqh in so called  “codified form” could not 
properly appreciate the actual and authentic status of any Fiqh in Islam. They could not 
understand that any attempt to transform the Juristic opinions in some sort of codified 
form is equal to locking the Fiqh in a specific time frame which is not at all the purpose 
of Fiqh rather the realty is other way around that Fiqh is a continuously evolving subject, 
the core purpose of which is to regulate the lives of Muslims in the light of Quran and 
Sunnah of the Prophet (S.A.W.) in every point in time and all across the world.

This specific aspect of Islamic Jurisprudence surfaced and gained ground after 1947 in 
Pakistan. The the superior judiciary of Pakistan through their knowledgeable, erudite and well-
conversant judgments in the issues involving Muslim Personal law has evolved a new genre of 
Islamic Jurisprudence of Muslim Personal Law. In the last seven decades the superior Courts 
have evolved a class of Juristic opinions in Muslim Personal law; this class of juristic opinion is 
a kind of its own which can be used by the other Islamic jurisdictions as a precedence as well. 
This vibrant thinking was not easily possible if our judiciary remained restricted and confined 
to the so-called Mohammedan Law. This patent manifestation of the Islamic Jurisprudence 
became possible because of Articles 2-A, and 31 of the Constitution in addition to Article 227, 
the Islamic provisions of the previous constitutions of Pakistan also played their part in this 
development respectively. This point of view was adopted by the Supreme Court since the 
early decades of Independence. In one of the judgment Supreme Court held:

“The fundamental laws of Islam are contained in the Qur’an and this is, by common 
consent, the primary source of law for Muslims. Hanafi Muslim jurisprudence also 
recognizes hadith, ijtehad and, ijma as the three other secondary sources of law. The 
last-two really fall under a single category of subsidiary reasoning;’ ijtehad being 
by individual scholars and ijma being the concensus of scholars who have resorted 
to ijtehad in any one age. That this is the order of priority, in their importance, is 
clear from the well-known hadith, relating to Muadh-ibn-e-Jabal who was sent 
by the Prophet as Governor and Qazi of Yemen. The Prophet asked him, how he 
would adjudicate cases. “By the Book of God”, he replied. “But if you find nothing 
in the Book of God, how?” Then by the “precedent of the Prophet”. “But if there 
be no precedent?” “Then I will diligently try to form my own judgment.” On this, 
the Prophet is reported to have said, “Praise be to God who hath fulfilled in the 
messenger sent forth by His Apostle that which is well-pleasing to the Apostle of 
Allah”.
The four orthodox schools of Sunni fiqah were headed by Imam Abu Hanifa, Imam 
Malik, Imam Shafei and Imam Ahmad-bin. Humbal. The learned Imams never 
‘claimed finality for the. opinions, but due to various historical causes, their followers 
in subsequent ages, invented the doctrine of taqlid, under which a Sunni, Muslim 
must follow the opinions of only one of their Imams. exclusively, irrespective of 
whether reason be in favour of another opinion. There is no warrant for this doctrinaire 
fossilization, in the Quran or authentic Ahadith. In the Almital-wan-Nihal (page 39), it 
is stated that the great Abu Hanifa used to say “This is my opinion and I consider it to 
be the best. If someone regards another person’s opinion to be better, he is welcome to 
it (“for him is his opinion and for us ours”).” [PLD 1967 SC 97]

There is an abundance of precedents of our Superior Courts to demonstrate a phenomenon that 
our Judiciary progressively analyzed and examined the opinions contained in D.F. Mulla’s and 
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some other books of the same category and gave better and practical decisions which are more 
conforming to the principles of Islamic Injunctions as envisaged in Quran and Sunnah for the 
betterment of the whole community. While setting the precedents in issues relating to Muslim 
Personal law, the superior Courts thoroughly examine the source material by consulting plenty 
of the material available. 

There is a plethora of judgments of the superior Courts of Pakistan, where they have 
differed from the so-called text books of Muhammadan Law including Mulla’s book. This 
trend was initiated soon after independence of Pakistan. Although, in a very limited way and 
sporadically, this trend was there even in pre-partition era of British India. After the independence 
of Pakistan, this trend became a norm by the superior Courts of Pakistan to evolve their own 
jurisprudence inter-alia in the matters of Muslim Personal law also. For example; It was stated 
in a judgment very clearly while deciding a matter of Hisanat, which is an issue of Muslim 
Personal Law as:

“It would be permissible for the Courts to differ from the rules of Hisanat as quoted 
or stated in the text books like book of Mulla”. [Reference PLD 1965 W.P. Lahore 
695]. This trend kept on evolving, and is still evolving. This process is primarily 
based on following factors:

(i) the superior courts are clearly of the view that the opinion contained in text 
book of so-called Muhammadan Law, are neither final nor binding upon 
the superior Courts of Pakistan. While discussing paragraph 352 and 354 of 
Mulla’s book the Supreme Court held: 

“It has been construed by the Courts in Pakistan that this may not be 
an absolute rule but it may be departed from, if there are exceptional 
circumstances to justify such departure and in making of such departure the 
only fact, which the Court has to see where the welfare of minor lies and 
there may be a situation where despite second marriage of the mother, the 
welfare of minor may still lie in her custody.” (2014 SCMR 343 para 13)

(ii) It is clearly mentioned in number of judgments that the book of D.F. Mulla is 
just a reference and not a statutory law applicable in Pakistan, so it is optional 
upon the Courts to consult this book while examining any matter in issue related 
to Muslim Personal Law. While dilating upon paragraph 113 of the Mulla’s 
book it was held:  

“The Quranic Command, as reflected here-in-above, in Verse No.12 of Surah 
Nisa has completely been ignored in the case, in hand, rather a totally contrary 
view is being preferred. The main sources of Shariat are; Holy Qur’an, Sunnah, 
Ijma and Qias and the Hon’ble Federal Shariat Court in case titled “Muhammad 
Nasrullah Khan v. The Federation of Pakistan and another” (Shariat Petition 
No.06/I of 2013) has held that, if something in any Book is proved to be 
different from Quran and Sunnah, that would be invalid. Muhammadan Law by 
D.F.Mulla, not only in the present case, but other cases also is oftenly quoted 
for a reference. The Hon’ble Federal Shariat Court, in the referred judgment, 
has held that, said law is in fact only a reference book and not a statutory law 
applicable in Pakistan, in the sense that the legislature has not enacted the same. 
It is just an option of the Court to consult the same on the basis of equity and refer 
to the principles mentioned in paragraphs of the said book, at times, and that too 
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casually in some matters only. Moreover, the rules quoted in Muhammadan Law 
are not at all applicable, if in the opinion of the Court, they are found opposed 
to justice, equity and good conscience. These rules are not even referred to in 
situations directly covered by the Holy Quran or Sunnah or by binding Ijma and 
Qias. According to Para-113 of Muhammadan Law by D.F. Mulla, a childless 
widow takes no share in her husband’s lands, but she is entitled to her one-
fourth share in the value of trees and buildings standing thereon, as well as in his 
movable property including debts due to him though they may be secured by a 
usufructuary mortgage or otherwise.”(PLD 2016 Lahore 865 para 6) 

(iii) The superior Courts also very clearly pointed out one of the core reasons why 
in many cases the text books ( like book of Mulla) do not give a comprehensive 
and clear answer to any proposition of Muslim Personal Law because it suffers 
from over simplification. 

“The rule enunciated in para.354 of Principles of Muhammadan Law by Mulla 
suffers from over simplification. Similarly the statement of law from textbooks 
on Muslim Law ‘made by the learned Single Judge is not comprehensive. 
Similarly he has ignored many relevant portions of the textbooks on the subject 
of Hizanat.”  (Ref: 2000 SCMR 838).

For these reasons, as discussed earlier, a whole set of jurisprudence of Muslim Personal 
Law has been evolved in Pakistan by the superior Courts. A few examples are as follows:

i) A rule of custody of minor as mentioned in a paragraph-352 in Mulla’s book 
that a son has to remain with his mother till the age of 07 is not absolute (Ref: 
1989 CLC 604). There is no bar on mother or father to have custody of a minor 
according to Quran and Sunnah nor it is any body’s preferential right. It is a 
question of fact and in all cases the prime consideration is the welfare of child 
(2000 MLD 1967, 2002 YLR 2548, PLD 2002 Lahore 283, 2004 SCMR 1839, 
etc).  

ii) Similarly, law has been evolved and advanced by the superior Courts on issues 
related to the claim and payment of prompt and deferred Dower far beyond the 
restricted and limited  definition done by Mulla in para-290 of his book. The 
difference of prompt and deferred Dowers are also clearly explained through 
judgments of the superior Courts. (Ref: 2009 SCMR 1458, 2016 YLR 440, PLD 
2015 Lahore 405, 2006 YLR 33, 2000 CLC 1384, etc).

iii) The comprehensiveness of Muslim Law inheritance is a fact, it is explained  
elaborately in many judgments (Ref: PLD 1990 SC 1). Number of opinions 
mentioned by Mulla in his book are either unclear for example proposition of 
child custody in paras 352 and 354; or even against the spirit of Islamic law 
of inheritance when it gives preference to customary law over Islamic law of 
inheritance for example para 59 of Mulla’s book which talks about the ‘exclusion 
of daughter from inheritance by custom or statute’. (Ref: PLD 2001 SC 18). 
Other issues of inheritance, for example, as stated in para-113 regarding the 
inheritance of childless mother in Mulla’s book has been reviewed thoroughly, 
and is condemned in number of judgments for being against the Injunctions of 
Islam (Ref: PLD 2016 Lahore 865 para-7).

iv) Some issues which are either not comprehensively quoted in the book of Mulla 
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like the maintenance right of divorced daughter. The scope of maintaining a 
divorced daughter by her father is discussed in many judgments. (Ref: 2011 
MLD 1012, PLD 2012 Lahore 154 and PLD 2013 Lahore 464).

Mulla’s “Principles of Muhammadan Law” is a reference or a text book as some 
times referred in our judgments like other books of this category and not a statutory 
book. Usually, when the Courts consult it, this exercise is just like consulting a book 
where the opinions of the great Muslim jurists are easy to get because opinions are 
mentioned in English language in an over simplified language and paragraphs of the 
book are numerically marked. The very style of composition of this books often create a 
confusion amongst the reader that it is a statute book which it is not. Perhaps this is the 
reason why the petitioner states in his petition that the book of D.F. Mulla comes within 
the purview of custom and usage which is absolutely wrong and incorrect. 

11. The request and prayer of the petitioner from this Court to give direction to make 
legislation on Inheritance is also misconceived mainly for the two reasons: 

Firstly, it is not within the jurisdiction of this Court to issue any such direction 
within the meaning of 203 D of the Constitution. It is purely the prerogative of the 
Parliament to legislate on any and all the issues. Secondly, to have legislation on 
any issue related to Muslim Personal law has certain  pros and cons which have 
been discussed by the Supreme Court [PLD 1980 SC 160] in the following manner 
which should be kept in mind by the legislature too before doing any legislation on 
matters of  Muslim Personal law:

“in order to adopt and mould the existing laws in conformity with the 
“Primary text”, may include the process of doing Ijtehad on various subjects 
and in various fields within the framework and the limits permissible under 
the “sources of Islamic Laws”. The advantages of codification will be (a) 
cognoscibility of law; (b) to remove uncertainty of law; (c) check the 
introduction of the technical rules of the English Law, e. g. the western 
concept of the maxim of justice, equity an good conscience; (d) to avoid, 
as they are sometimes called by some as evils of judicial legislation; 
(e) to preserve the customs suited to the people of the country; and (f) 
unifying the influence of Codes. However, objection against this method 
generally advanced are (1) inherent incompleteness of codes, though its 
remedy would be time to time Revision and ljtehad, etc. (2) stereotyping 
of law by codification and judge-made law (3) alleged inadaptability of 
Islamic Law to codification; (4) alleged failure of existing codes; (5) the 
difficulty to satisfy members of each community who may insist that their 
own personal law be applied to them; and (6) the belief that it will amount 
to encroachment upon religion where under God alone is the legislator in 
Islam...”. 

So far the objection of the petitioner is concerned regarding Council of Islamic Ideology, is 
also not factual and is misconceived. The Council has duly formulated its recommendation 
being an advisory body for the legislation on the Islamic inheritance law which is available to 
public. Ref: �

پ�ااتسک� �  ِ
ت

�ک�وم� وکلسن  یت  ی�ا  � رظن  �اسالیم  ش 2019 
� ریم�ا   ِ

اقون��  In addition, the understanding of the �اسالیم 
petitioner that there exists no other book in Urdu on the inheritance other than Mulla’s book is 
also wrong. Kitab al-Faraiz al Sirajiyah is one of the most important works on Islamic law of 
inheritance. It was first translated into English by Sir William Jones, which was published in 
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1792 in Calcutta. Subsequently, it was used as the source by D.F. Mulla to write the Chapter 
of Inheritance of his book The Principles of Muhammadan Law and same was acknowledged 
by him in the introduction of his book. It is considered as one of the comprehensive books on 
the subject and same is available in Urdu also. Numbers of commentaries of this book are also 
available  in Urdu.  For  example,  one of the  commentaries  is  

الوہ�ز اخہن  بتک  اف�ز�ویق  وقعی�ب  دمحم  خیش  ز 
�

�ا� �ارسل�ایج  رصتحی  یلع  �ارل�ایج  ہ 
ت
�

�
 which also contains the original Arabic text. In �ااع�

addition to that reasonable numbers of good, books are available in Urdu on law of Inheritance. 
Just for brief reference following books and many other are also available on the subject in 
Urdu:

الوہ�ز، . ۱  
�
بالع �اال� �ڈ�ا�ز  وھکلی،  دیح�ز  �ادلنی  صال�   ،

ت
�

ش
�و�ز�ا�  

�
اقون� اک  �اسالم 

ڈ. 2
�
وب�ز� ال  رپلنس  ملسم  ی�ا  ڈ�

�
�

�
�ا� ال  �� وتسبی،  �ادمح  قیتع  �ا 

�
ومال�  ،

ش
ریم�ا� اظنم  اک  �اسالم 

دن�وی۔ . 3 �االسالم  �زاض  دمحم  اق�ڈ�زی،  رع�و�ب  �ادمح  دیس  وق�انین،  اعیلئ  ےک  �اسالم 
رک�ایچ. 4  

ش
ی� �ادحل� �و   

�
ا� �ارقل�� میلعت  اجہعم   ،

ت
�

ش
�و�ز�ا� �اسالیم 

ب�وہی،رسوگ�ڈاھ. 5 �
�
�ال� �اہنسل  �اایحہ  �ڈ�ا�ز  دصقي،  دمحم  �ارفل�اضئ،  میلعت 

6 .
�

ی�ا� �ارل� �السالم،  تیب  ہبتکم  یلع،  ڈ�و�ااقفل�ز 
�

� احظف  ی�ا،  س�اولکیئڈیپ�
�
�ا� لمکم  اک  میسقت  یک   

ت
�

ش
�و�ز�ا� �ااکحم  رشیع  ےک   

ت
�

ش
�و�ز�ا� میسقت 

الوہ�ز. 7 ز، 
�

رشلبپ� گ 
�
� حب ہ�ز،  ط�ا� دمحم  اق�زی  ڈ�ارٹک 

�
�  ،

ت
ایس�� �ا�و�ز  وق�انین  اعیلئ 

الوہ�ز. 8 سکب،  رپ�ورگوسی   ،
�

اخ� رکمی  دمحم  �ویتفم  ہ�زی،  ز�
�

�اال� �اہلل  وہظ�ز  ڈ�ارٹک 
�
� �اٹکی،   

ت
�

ش
�و�ز�ا�  

�
اقون� �ا�و�ز   

ش
ریم�ا� ملع 

رسوگ�ڈاھ . 9 نیطبس،  ہبتکم  بفی،  ح
�
ل�

�ا نیسح  دمحم  بعف�زہی،  لح
�ا ہقف  یف  �ارشلہعی  وق�انین 

ب�ا�ڈ. ۱0 ا� �� �اسالم  ویوین�زیٹس  �اسالیم  �االوق�ایم  نیب  �اسالیم،   
ت

اقیقحت� �ا�ڈ�ا�زہ  �ارلنمح  زنتلی  ڈ�ارٹک 
�
� �اسالم،  وق�انین  ومجمہع 

ڈ . ۱۱
�
وب�ز� ال  رپلنس  ملسم  ی�ا  ڈ�

�
�

�
�ا� �ا�ل  �اسالیم،  وق�انین  ومجمہع 

�اسالم . ۱2  
ت

ی�ا� �ورشن�  
ت

اقیقحت� سلجم  اظنم،  اعیلئ  اک  �اسالم  �ا�و�ز  ال  رپلنس  ملسم 
الوہ�ز. ۱3  

ت
�اسالایم� �ا�ڈ�ا�زہ  نیسح،  �ارغص  دیس  �ا 

�
ومال� �اول�ا�زنيث،  دیفم 

ےلصیف. ۱4 یہقف  ےک  �اڈیکیم  ہقف  مکہ 

دلجم. ۱5  45 ی�ا(/   ڈ�
�

�
�
)�ا� �اڈیکیم  ہقف  �اسالیم   /

ت
ی� وک� �ا�واقف   

ت
ز�ا�ز�

�
�و� رعیب،   / �ا�ز�ڈ�و   ،

ت
ی� وک� یہ،  �

ت
وک�ی� یہ  فقہ� عة  وموس 

�ڈیلہ. ۱6 یئن  زنشیکیلبپ  �اافی  ملع،  �الہ  دعتم�ڈ  اسملئ،  ضعب  ےک  �و�وتیص   
ش

ریم�ا�
ب�ا�ڈ. ۱7 ا� �� �اسالم  �اڈیکیم،  رشہعی  ز�و، 

�
ب� �ا� �ایحل  دبع  ڈ�ارٹک 

�
� وض�اطب،  رشیع  ےک  �و�وتیص   

ش
ریم�ا�

رک�ایچ. ۱8  ،
ت

�ااشل�� �ڈ�ا�ز  امثعین  یقت  دمحم  اسملئ،  اعیلئ  امہ�زے 

12.  Before Parting we would like to make following observations:

i) The scholarly trend set by our superior judiciary by evolving the Islamic 
Jurisprudence especially in the area of Muslim Personal Law is commendable. 
It is perhaps a unique precedence set by our Judiciary in the Muslim World 
to keep the issues of “Muslim Personal Law” practical and in conformation 
to the contemporary world in the light of the teaching of Quran and Sunnah. 

ii) The attempt of indexing and numbering the Islamic juristic opinions of the 
past in an over simplistic language and at times avoiding the use of standard 
Arabic terminology with an attempt to change them with their English equals 
often give rise of confusion in the minds of readers.  

iii) The term “Mohammadan” is considered by many as misnomer, so the 
phrase “Muhammaden Law” creates more misunderstanding. This is best 
explained by M. Hidayatullah,  the Chief Justice of India he has stated in 
the Preface of his book which is commentary on D.F. Mulla’s book titled 
Mulla’s Principle of Muhammedan Law (16th edition 1968) as “The name 
of the book “Mahomedan Law” has been retained but I may say that this 
expression was coined by the English, Islamic law was not Mahomed’s Law. 
The expressions ‘Mahomedan’ and ‘Mahomedanism’ are not correct and, in 
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a sense, are even objectionable. The proper expressions are “Islamic Law” 
and “Muslim Law”. [Emphasis added]. The Pakistani Courts have shown 
preference for these two expressions and writers on the subject prefer one or 
the other of the two latter expressions.” Hence this phrase of “Mohammedan 
Law” as a synonym of the “Muslim Personal Law” may be avoided as has 
been done at many instances by the Superior Court in their judgments.  

iv) The paragraphs which are numbered by the author must not be mistakenly 
taken as sections of a statute. 

v)  Both the extreme points of view regarding D.F. Mulla’s book, “The Principles 
of Mohammedan Law” are wrong. Neither should this book be discarded 
merely on the basis that it is written by an English trained, non-Muslim, 
Zoroastrian lawyer of British India, nor should it be treated as equallant to a 
Statute of Law of Muslim Personal Law as done by some. 

vi)  This book in the way how it is presented and the purpose of its writing can 
be well understood by no other explanation other than that provided by its 
author D.F. Mulla in his own words in the opening sentence of the preface of 
the book as: 

“This work has been mainly designed for the use of students 
as a guide to their study of Mahomedan law. Hence, for a 
speedy and convenient grasp of its principles, I have cast 
them in a series of distinct propositions, systematically 
arranged in the order of consecutive sections, illustrated 
by decided cases applicable to each section.”[ Emphasis 
added]

vii) Finally, the book of D.F. Mullah titled “The Principles of the Mohammedan 
Law” is just a text book as stated by Mulla himself or it can be considered as a 
reference book but in no way it is a statute. This has already been decided by 
this Court in Shariat Petitions No.06/I and 13/I of 2013. 

13. After examining the petition, we are of the considerate view that the petition is 
misconceived, the prayer in the petition is completely pointless, hence, it is dismissed 
accordingly.

MR. JUSTICE DR. SYED MUHAMMAD ANWER

MR. JUSTICE MUHAMMAD NOOR MESKANZAI, 
CHIEF JUSTICE

MR. JUSTICE SHAUKAT ALI RAKHSHANI
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JUDGMENT

Khadim Hussain M. Shaikh –J.   The captioned Criminal Appeal, which was converted 
into Acquittal Appeal from the Criminal Revision Application vide order dated 30.08.2019, 
is directed against the judgment dated 22.05.2019, passed by the learned Additional Sessions 
Judge/Model Criminal Trial Court, Pishin, in Case i.e. PPC No.01 of 2019, re-The State vs 
Muhammad Idrees and others, emanating from F.I.R. No.09 of 1996 registered at Police 
Station Headquarter Pishin, for offence under Section 17(4) of the Offences Against Property 
(Enforcement of Hudood) Ordinance, 1979 and offence under sections 324, 109, 34 PPC, 
whereby respondent Muhammad Idrees has been acquitted of the charge, extending him benefit 
of doubt.   

2. Briefly the facts of the case are that on 24.04.1996 at 08.30 a.m. the afore-mentioned 
F.I.R was registered on the narration of complainant Syed Abdul Qadir son of Syed 
Ghulam Muhammad Chishti mainly stating therein that he (complainant Syed Abdul 
Qadir) accompanying Syed Zain-uddin boarding in a vehicle were going towards Killi 
Manzaki and when they reached near Bund Khushdil Khan on Khairabad Charhai, 
(Khairabad Incline) some dacoits with muffled faces on the strength of weapons 
stopped their vehicle and demanded money from them, in the meanwhile, dacoits made 
firing, a bullet hit Zain-uddin, who died at the spot and one bullet also hit the arm 
of the complainant. Earlier two co-accused Nasibullah son of Saadullah Tareen and 
Abdul Salam son of Adam Khan were arrested and after trial, they were convicted 
and sentenced as shown in the judgment dated 14.04.1997, passed by the learned 
Sessions Judge Pishin, which was assailed in criminal appeal before this Court, that was 
dismissed vide judgment dated 16.08.2002. Finally, the appeal filed by the convicted 
persons namely Nasibullah and Abdul Salam was dismissed by the Hon’ble Supreme 
Court of Pakistan vide order dated 19.10.2004. Respondent Muhammad Idrees and one 
Rehmat-ullah Alyas were shown absconders in the challan. On 10.05.2018 respondent 
Muhammad Idrees was arrested and was sent up with the subsequent challan. 

3. After completing the legal formalities, a formal charge was framed against accused 
Muhammad Idrees (“the respondent”), to which he pleaded ‘not guilty’ and claimed 
his trial.

4. At the trial, the prosecution examined in all 10 PWs and after closure of the prosecution 
side, the statement of the respondent was recorded under Section 342, Cr.P.C, wherein 
he denying the prosecution allegations, professed his innocence and false implication 
in the subject case. He, however, neither examined himself on oath nor did he produce 
any person as his defense witness.    

5. At the conclusion of trial and after hearing the parties’ counsel, the learned trial Court 
acquitted the respondent of the charge, extending him benefit of doubt vide impugned 
acquittal judgment dated 22.05.2019, as discussed in paragraph-I supra.

6. Appellant Syed Najam ud Din Chishti, claiming himself to be the brother of complainant 
Syed Abdul Qadir Shah, filed criminal revision application No.01-Q of 2019 on 
17.07.2019, which was later on converted into acquittal appeal on the request of learned 
counsel for the appellant vide order dated 30.08.2019. 

7. It is, inter alia, contended by the learned Counsel for the appellant that the learned trial 
Court has not properly appreciated the evidence brought on the record; that co-accused 
Nasibullah and Abdul Salam, who named respondent Muhammad Idrees in their 
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confessional statements recorded before the learned City Magistrate, Pishin and before 
the learned Assistant Commissioner Pishin respectively, were convicted, therefore, per 
learned counsel the respondent is also liable to be convicted on the basis of confessional 
statements of co-accused Nasibullah and Abdul Salam, but the learned trial Court has 
acquitted the respondent; and, that the impugned acquittal judgment, passed by the 
learned trial Court is illegal. The learned counsel placing his reliance on the cases of 
ZULFIKAR ALI BHUTTO VERSUS THE STATE (PLD 1979 SUPREME COURT 
53), ATLAS KHAN VERSUS STATE (PLJ 1995 FSC 193), SHERI ZAMAN, ETC 
VERSUS THE STATE (NLR 1989 CRIMINAL 536), ZAHIR-UD-DIN VERSUS 
THE STATE (1976 P CR. L J 625) and FAISAL KHAN VERSUS THE STATE 
(2010 P CR. L J 192), prays that this criminal acquittal appeal may be allowed and the 
respondent may be convicted.  

8. Conversely, the learned Advocate for the respondent has mainly contended that 
the instant acquittal appeal is time barred and no explanation for delay in filing the 
appeal has been offered by the appellant; that appellant Syed Najam ud Din, is not 
an aggrieved person, therefore, per learned counsel, the instant acquittal appeal is not 
maintainable; that the learned trial Court after appreciating the evidence brought on 
record has acquitted the respondent; and, that the impugned acquittal judgment may 
be maintained. The learned counsel has placed his reliance on the case of HAZRAT 
BILAL VERSUS THE STATE AND ANOTHER (2000 P CR. L J 865). The learned 
Deputy Prosecutor General, Balochistan on behalf of the State adopting the arguments 
of the learned counsel for the respondent prays for dismissal of the instant criminal 
acquittal appeal.

9. We have considered the submissions of learned counsel for the appellant, the learned 
Advocate for the respondent and learned Deputy Prosecutor General, Balochistan, and 
have gone through the material brought on the record. 

10. From a perusal of the record it would be seen that complainant Syed Abdul Qadir 
neither named respondent Muhammad Idrees as one of the culprits in his F.I.R nor did 
he name him in his statement recorded during the trial rather he went on to depose that 
when they reached at Khairabad Charhai a person equipped with Kalashnikov came on 
the road and indicated them to stop, to which  Zain-uddin stopped the vehicle and then 
the said person came to    Zain-uddin’s side and demanded money and another person 
came on his side also made a demand of money from him by causing him fist blow; in 
the meanwhile a fire was made, which hit Zain-uddin and one fire was also made at him, 
hitting his hand, Zain-uddin died and he sustained injury; and, that he had not identified 
any of the culprits because of the fact that the culprits were with muffled faces. Thus, per 
complainant Syed Abdul Qadir, who besides being injured was a solitary eye witness 
of the occurrence, there were two persons, having Kalashnikovs, with muffled faces, 
who had committed the offence; two persons namely Nasibullah and Abdul Salam, who 
were initially arrested, after a full dress trial had already been convicted and sentenced 
as discussed supra; the names of respondent Muhammad Idrees and one Rehmat-ullah 
Alyas were brought on the record, showing them as absconders in the challan only on 
the basis of alleged confessional statements of co-accused Nasibullah and Abdul Salam 
recorded before the then learned City Magistrate, Pishin on 05.05.1996 and before the 
then Assistant Commissioner, Pishin on 08.05.1996 respectively. 

11. It is reiterated that the confessional statement of an accused can be used as a substantive 
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piece of evidence against the maker thereof and it can be used against another accused, 
not as a substantive piece of evidence, but as a corroboratory piece of evidence; if there 
is other evidence against the accused, corroborating the confessional statement of co-
accused, the Court may take into consideration the confessional statement made by one 
accused, as a piece of circumstantial evidence against the other accused, which would 
merely be a link of the chain. 

12. Manifestly, the prosecution case rested on the evidence of complainant Abdul Qadir, 
who has not named the present respondent Muhammad Idrees in his F.I.R and/or even 
in his deposition before the learned trial Court, rather he went on to depose that there 
were two culprits, who had committed the offence and he had not identified them due 
to the fact that their faces were muffled; except the retracted confessional statements 
of convicted co-accused Nasibullah and Abdul Salam, which would merely be a 
corroboratory piece of evidence, there was no other direct or circumstantial evidence, 
connecting respondent Muhammad Idrees with the commission of the subject crime. 
It is well settled that the confessional statement of one accused cannot form sole basis 
for conviction of another accused as it being a corroboratory piece of evidence cannot 
suffice itself to convict an accused on a capital charge. And, thus, there was no evidence 
to record conviction against respondent Muhammad Idrees. Under these circumstances, 
we are of the considered view that the learned trial Court was right in acquitting 
respondent Muhammad Idrees, extending him benefit of doubt as the prosecution had 
failed to prove its case against him beyond the reasonable doubt. 

13. The principles for appreciation of evidence in appeal against the acquittal are now well 
settled, for, an accused is presumed to be innocent and if after trial, he is acquitted, 
he earns double presumption of innocence and acquittal judgment or order normally 
does not call for any interference unless it is found arbitrary, capricious, fanciful, 
artificial, shocking and ridiculous and while evaluating the evidence, difference is to 
be maintained in an appeal from conviction and an appeal against acquittal and in the 
latter case the interference is to be made only when there is none reading and gross 
mis-reading of the evidence, resulting the miscarriage of justice and on perusal of the 
evidence no other decision can be given except that the accused is guilty. A perusal 
of the impugned acquittal judgment would reveal that the same is apt to the facts and 
circumstances of the case, which does not suffer from any illegality or any perversity 
and misreading or non-reading of the evidence, and the same calls for no interference. 
Reliance in this context is placed on the cases of Yar Muhammad and 3 others V/S The 
State (1992 SCMR 96), Muhammad Shafi v. Muhammad Raza and another (2008 
SCMR 329), State/Government of Sindh through Advocate General, Sindh, Karachi 
v. Sobharo (1993 SCMR 585), Muhammad Yaqoob v. Manzoor Hussain and 3 others 
(2008 SCMR 1549) and State and others v. Abdul Khaliq and others (PLD 2011 SC 
554). 

14. So far the objections regarding competency of appeal against acquittal filed by appellant 
Syed Najam ud Din and the instant appeal being time barred, are concerned, the remedy 
of an appeal in case of acquittal is provided under the provisions of Section 417 of Code 
of Criminal Procedure, 1898, which is reproduced here for the sake of convenience:-

“417. Appeal in case of acquittal. (1) Subject to the provision of sub-
section (4), the Provincial Government may, in any case, direct the 
Public Prosecutor to present an appeal to the High Court from an 
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original or appellate order of acquittal passed by any Court other than 
a High Court.

(2) If such an order of acquittal is passed in any case instituted upon 
complaint and the High Court, on an application made to it by the 
complainant in this behalf grants special leave to appeal from the order 
of acquittal the complainant may present such an appeal to the High 
Court.

(2-A) A person aggrieved by the order of acquittal passed by any Court 
other than a High Court, may, within thirty days, file an appeal against 
such order.

(3) No application under sub-section (2) for the grant of special leave to 
appeal from an order of acquittal shall be entertained by the High Court 
after the expiry of sixty days from this date of that order. 

(4) If, in any case, the application under sub-section (2) for the grant of 
special leave to appeal from an order of acquittal is refused, no appeal 
from that order of acquittal shall lie under sub-section (1). ”

15. It is worthwhile to mention here that by insertion of sub- Section (2-A) in Section 417 
Code of Criminal Procedure, 1898, through Act No. XIX of 1994 (“the Code”), the 
right of an appeal to a person aggrieved by the order of acquittal has been provided. 

16. Admittedly, appellant Najam ud Din was neither injured nor was a witness in the subject 
case. He, however, claiming himself to be the brother of complainant Syed Abdul 
Qadir, has filed this criminal acquittal appeal; memo of the instant appeal reveals that 
appellant Syed Najam ud Din Chishti is son of Syed Haji Pir Muhammad Chishti and 
whereas complainant Syed Abdul Qadir was son of Syed Ghulam Muhammad Chishti 
and thus the claim of the appellant that he is the brother of the complainant is apparently 
absurd. Facing with such situation, the learned counsel for the appellant has conceded 
that the appellant is not brother of complainant Syed Abdul Qadir. On a query, the 
learned counsel has further stated that deceased Syed Zain-uddin and complainant Syed 
Abdul Qadir, who is stated to have died, have left behind several legal heirs after their 
demises. The learned counsel for the appellant has also not been able to satisfy the Court 
as to how the appellant is an aggrieved person to agitate acquittal of the respondent 
Muhammad Idrees, who had not been implicated even by injured complainant Syed 
Abdul Qadir, who was the sole eye witness of the occurrence, in his F.I.R and in his 
statement before the leaned trial Court (Ex.P.1/A). In such view of the matter, we are of 
the humble view that appellant Najam ud Din can hardly be termed to be an aggrieved 
person to agitate acquittal of respondent Muhammad Idrees.

17. For the purpose of deciding the question of limitation involved in this case, the relevant 
provision is sub-section (2-A) of Section 417 of the Code, which provides period of 
thirty (30) days for filing the appeal by a person aggrieved by the order of acquittal 
passed by any Court other than a High Court.  

18. A perusal of the certified copy of the impugned judgment, filed by the appellant with this 
appeal, would reveal that the impugned judgment was rendered on 22.05.2019, copy 
whereof was delivered to the appellant on 24.05.2019, and on excluding the period of 
two days spent in obtaining certified copy of the impugned judgment, the appeal was to 
be filed latest by 24.06.2019, but it was filed on 17.07.2019 i.e. after 53 days of delivery 
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of the certified copy of the impugned judgment to the appellant. Record further reveals 
that on 30.08.2019, on the request of learned counsel for the appellant the Criminal 
Revision No.01-Q of 2019, filed by the appellant, was converted into acquittal appeal, 
when he also sought permission to file an application for condonation of delay in filing 
the appeal, but he has not filed such an application till date, although the period of more 
than 20 months has elapsed; and, even in his appeal, the appellant has not offered any 
explanation for such an inordinate delay of 23 days in filing of the appeal. It is well 
settled that the delay of each and every day with justification is to be explained even in 
a case, attracting provisions of Section 5 of Limitation Act, what to say about the case 
one in hand, in which the Code of Criminal Procedure, 1898, itself provides period of 
limitation for filing the appeal against an acquittal order, hence in our humble view 
Section 5 of Limitation Act is not applicable to this case. In case of NOOR HUSSAIN 
vs. MUHAMMAD SALIM (1985 SCMR 893), the Hon’ble Supreme Court of Pakistan 
has held that:- 

“2……… Notwithstanding the fact that the delay is only of one day, we 
do not consider it a fit case for condonation of the delay as Muhammad 
Salim son of Muhammad Ramzan (respondent No.1) has acquired the 
right to live, while others have acquired the valuable right of liberty.

The petition is, therefore, dismissed as barred by time.” 

19. The case law cited at bar by the learned counsel for the appellant being distinguishable 
on facts and circumstances is not helpful for the appellant as none of the cases cited supra 
by the learned counsel involved the acquittal judgment and the facts and circumstances, 
as are involved in the case one in hand. 

20. In view of what has been stated above, the instant Acquittal Appeal besides being devoid 
of merit and incompetent, is also time barred, which is accordingly dismissed as such. 

(JUSTICE KHADIM HUSSAIN M. SHAIKH)

(JUSTICE MUHAMMAD NOOR MESKANZAI)
(CHIEF JUSTICE)
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JUDGMENT

Khadim Hussain M. Shaikh –J.  The captioned criminal appeal is directed against the 
judgment dated 30.12.2019, passed by the learned Additional Sessions Judge, Loralai in 
Haraabah Case No.4 of 2019     re-The State v. Raz Muhammad and another, emanating from 
Crime No.01 of 2013 registered at Levies Station, Sinjavi for offence under Section 17(4) 
Offences Against Property (Enforcement of Hudood) Ordinance, 1979 whereby appellant Raz 
Muhammad son of Haji Akhtar Muhammad has been convicted under Section 302(b) PPC 
and sentenced to suffer imprisonment for life as Tazir and to pay Rs.100,000/- (one lac) as 
compensation to the legal heirs of deceased Hafiz Sharaf ud din within the purview of Section 
544-A Cr.P.C and in default whereof to further undergo S.I for four months, extending him 
benefit of Section 382-B Cr.P.C.  

2. Briefly, the facts of the prosecution case are that on 11.01.2013 at 10.30 a.m, complainant 
Haji Muhammad Rasool son of Haji Khundai lodged his report at Levies Station Sinjavi 
mainly stating therein that he is resident of Killi Poi and has taken land situated at Nari 
Dag on lease from one Noor Muhammad. On the same date viz 11.01.2013 at 08.00 
a.m, complainant’s son Hafiz Sharaf ud din accompanying labourers Syed Khan son of 
Muhammad Khan and Fateh Muhammad son of Abdul Karim left his village, on his 
motorcycle Hi-speed Model 2011 engine No.1478960, chassis No.SR 70812048 and 
proceeded towards his land to work there; at 10.00 a.m eye witness Syed Khan son 
of Muhammad Khan informed the complainant through cell phone that at 09.00 a.m 
when they reached at Mether ascending, they found four farmers armed with firearm 
weapons with two motorcycles; out of whom, they identified two farmers namely 
Raz Muhammad son of Haji Akhtar Muhammad and Zallah Khan son of Haji Abdul 
Hakeem, while the two others could not be identified by them. The said four persons 
attempted to snatch motorcycle of Hafiz Sharaf ud din, who showed resistance to which 
the accused persons made firing upon him and committed his murder. On such report 
the Levies Station Sinjavi registered the case vide the aforementioned F.I.R. After usual 
investigation, report under Section 173 Cr.P.C was submitted whereupon the learned 
trial Court took the cognizance of the case. 

3. After completing all the formalities, a formal charge was framed against accused Raz 
Muhammad [“the appellant”], to which he pleaded ‘not guilty’ and claimed his trial.

4. In order to prove its case, the prosecution examined in all 6 (six) PWs. PW.1 complainant 
Haji Muhammad Rasool, who is father of deceased Hafiz Sharaf ud din and is not an eye 
witness, produced his report at Ex.P/1-A, lodged by him on receiving information about 
the incident from eye witness PW.2 Syed Khan, and reiterated the contents of his report; 
PW.2 Syed Khan and PW.4 Fateh Muhammad, who having witnessed the occurrence, 
are ocular witnesses of the incident and they both have categorically stated that on the 
fateful day of incident i.e. 11.01.2013, they alongwith deceased Hafiz Sharaf ud din 
were going to work as labour in his land on his motorcycle and at about 09.00 a.m, 
when they reached at Methar Charahi, where they found four persons duly armed with 
Kalashnikovs, out of whom they identified two persons namely Zallah Khan and Raz 
Muhammad (appellant) while the two others could not be identified by them, claiming 
that they will identify them, if they are brought before them. The accused wanted to 
snatch away the motorcycle, but deceased Hafiz Sharaf ud din did not hand over his 
motorcycle to the accused, who made firing upon him, who died on the spot, while the 
accused made their escape good on their motorcycles; PW.5 Ghulab Khan Levies Spoy, 
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who is the mashir of memos, produced mashirnama of recovery at Ex.P/5-A, whereby 
three empty shells of Kalashnikov were secured from the place of incident, recovery 
memo Ex.P/5-B, whereby four blood stained stones were taken into possession by PW.6 
Abdul Khaliq Dufedar Levies Sinjavi, recovery memo Ex.P/5-C, whereby motorcycle 
of deceased was taken into possession by PW.6 Abdul Khaliq Dufedar Levies; recovery 
memo Ex.P/5-D, whereby the blood stained clothes of deceased were taken into 
possession by PW.6 Abdul Khaliq Dufedar Levies during the course of investigation; 
PW.3 Dr. Sohail Ashraf Medical Officer RHC Sinjavi, who produced MLC at Ex.P/3-A, 
stated that on 11.01.2013 at 09.00 a.m he examined the dead body of deceased Hafiz 
Sharaf ud din in RHC Sinjavi and found the following injuries:-

i). A 4x5 cm linear wound on right thumb.
ii). A round wound on right elbow of bullet inside (Palpable  and visible).
iii). One small circular wound on entry on right hypochodrium, the other on right 

flank.
iv). Two small circular wounds of entry on left lumber  region with no wounds of 

exit.
Cause of death : Massive bleeding from liver and major vessels.
Time since death : about 4-5 hours.
Weapon used : Fire arm.

PW.6 Abdul Khaliq Dufedar Levies, who is Investigating Officer, inspected the place 
of vardhat and took into possession four blood stained stones, three empty shells of 
Kalashnikov and motorcycle of deceased Hafiz Sharaf ud din; he prepared site map, 
danistnama of deceased Hafiz Sharaf ud din and memos of recovery of the above 
material, he also recorded the statements of PWs under Section 161 Cr.P.C and he 
produced F.I.R at Ex.P-6/A, site map prepared by him at Ex.P-6/B, second site map 
prepared by Patwari at Ex.P/6-C, receipt of receiving dead body of deceased by PW.1 
complainant Haji Muhammad Rasool at Ex.P-6/D, danistnama at Ex.P-6/E and the 
FSL report at Ex.P-6/J and then the side of the prosecution was closed. Thereafter, the 
statement of the appellant under Section 342 Cr.P.C was recorded, wherein he denying 
the prosecution allegations professed his innocence and his false implication in this 
case at the instance of one Molvi Jan Muhammad and Salah ud din, who, per him, are 
inimical to him. The appellant neither examined himself on oath nor did he examine 
any person as his defence witness.  

5. At the conclusion of trial and after hearing the parties’ counsel, the learned trial Court 
convicted and sentenced the appellant vide impugned judgment dated 30.12.2019 as 
discussed in paragraph-I supra.  

6. Having felt aggrieved by the impugned judgment dated 30.12.2019, the appellant has 
preferred this criminal appeal. 

7. The learned Counsel for the appellant has mainly contended that PW.1 complainant 
Muhammad Rasool is not eye witness of the occurrence; that PW.2 Syed Khan and 
PW.4 Fateh Muhammad being labourers of deceased Hafiz Sharaf ud din are interested 
witnesses and no independent person was cited or examined as witness by the prosecution 
although the place of incident is situated on the road side near Mether ascending where 
people would be available; that four accused allegedly made firing at deceased Hafiz 
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Sharaf ud din and at the PWs 2 & 4, but no one among both the PWs, sustained any 
injury, per learned Counsel, they are chance witnesses and their presence at the place 
of incident was doubtful; that there are material contradictions in the evidence led 
by the prosecution; that the empty shells secured from the place of vardhat were not 
sent to the ballistic expert for his expert opinion, which, per learned counsel, also has 
adverse effect on the prosecution case; that the prosecution has failed to prove its case 
against the appellant beyond the reasonable doubt; that co-accused Atta Gul has been 
acquitted of the charge by the Court of learned Session Judge Loralai, therefore, per 
learned counsel the appellant is also entitled to his acquittal on the rule of consistency; 
that the learned trial Court has not properly appreciated the evidence brought on the 
record; and, that the impugned judgment is illegal. The learned counsel placing his 
reliance on the cases of ALI SHER AND OTHERS VS. THE STATE (2008 SCMR 
707), GHULAM AKBAR AND ANOTHER VS. THE STATE (2008 SCMR 1064), 
MUHAMMAD FAROOQ AND ANOTHER VS. THE STATE (2006 SCMR 1707), 
G. M. NIAZ VS. THE STATE (2018 SCMR 506), MUHAMMAD ASGAR ALIAS 
NANNAH AND ANOTHER VS. THE STATE (2010 SCMR 1706), WARIS AND 
ANOTHER VS. THE STATE AND OTHERS (2020 SCMR 2044) and TARIQ 
SHAH AND OTHERS VS. THE STATE AND OTHERS (2019 SCMR 1394), prays 
that this criminal appeal may be allowed, the impugned judgment may be set-aside and 
the appellant may be acquitted of the charge, extending him benefit of doubt.  

8. Conversely, Mr. Qazi Mushtaq, Ahmed Additional Prosecutor General, Balochistan has 
contended that the F.I.R was promptly lodged and the present appellant was nominated 
in the F.I.R with role of firing at Hafiz Sharaf ud din resulting into his death; that the 
presence of eye witnesses of PW.4 Fateh Muhammad and PW.2 Syed Khan at whose 
narration the F.I.R was promptly lodged cannot be doubted; that after the commission 
of the offence the appellant having absconded away, remained fugitive from the law and 
was arrested after 06 (six) years of the incident; that due to abscondence of the appellant 
recovery of the crime weapon could not be made, which would have no adverse impact 
on the prosecution case; that the prosecution by examining all the material witnesses 
including two eye witnesses, the mashir, the Medical Officer, and Investigating Officer 
etc, and by producing all the necessary documents including MLC, memos of place of 
vardhat, recovery of empties, blood stained stones and motorcycle of deceased Hafiz 
Sharaf ud din from the place of incident, danistnama, sketch and map prepared at the 
spot of scene, blood stained clothes of deceased and Forensic Expert Report, etc, has 
proved its case against the appellant beyond reasonable doubt, therefore, per him, 
the learned trial Court has rightly convicted and sentenced the appellant. The learned 
Additional Prosecutor General prays for dismissal of the instant criminal appeal.

9. We have considered the submissions of the learned counsel for the appellant, and the 
learned Additional Prosecutor General, Balochistan and have gone through the evidence 
brought on the record with their assistance. 

10. From a perusal of the record it would be seen that four accused committed murder of 
deceased Hafiz Sharaf ud din by making fires from their Kalashnikovs at him during the 
process of robbery of his motorcycle; of them appellant Raz Muhammad and absconding 
co-accused Zallah Khan are nominated in the F.I.R, while the two others were not 
known to ocular witnesses viz PW.2 Syed Khan and PW.4 Fateh Muhammad, who 
claimed to have seen them and will identify them if they are brought before them; PW.1 
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complainant Haji Muhammad Rasool, on having information from PW.2 eye witness 
Syed Khan about the incident, had lodged his F.I.R at Levies Station, Sinjavi; both the 
eye witnesses namely PW.2 Syed Khan and PW.4 Fateh Muhammad have categorically 
stated that they were with deceased Hafiz Sharaf ud din and while were going to his 
land being his labourers for working there, appellant Raz Muhammad alongwith Zallah 
Khan and two other unknown culprits duly armed with Kalashnikovs, singled them to 
stop the motorcycle to which deceased Hafiz Sharaf ud din stopped his motorcycle; the 
accused attempted to snatch away the motorcycle, which was refused by the deceased 
Hafiz Sharaf ud din to which the appellant and his other three accomplices made firing 
upon deceased Hafiz Sharaf ud din, resulting into his death on the spot; the incident is 
shown to have taken place on 11.01.2013 on broad daylight at 09.00 a.m and undeniably 
appellant Raz Muhammad and absconding accused Zallah Khan were already known 
to both the eye witnesses PW.2 Syed Khan and PW.4 Fateh Muhammad, therefore, 
there was no question of mistaken identity of appellant Raz Muhammad by the ocular 
witnesses namely PW.2 Syed Khan and PW.4 Fateh Muhammad, who being present 
at the scene of crime, had witnessed the occurrence from a close distance and have 
supported the prosecution case, they were subjected to lengthy and searching cross-
examination, but nothing could be elicited to shatter their testimony; they remained 
consistent on all material particulars i.e. the time of occurrence, the manner of attack 
and the receipt of injuries by deceased Hafiz Sharaf ud din; no doubt there are some 
minor contradictions in their statements, but those being natural because of lapse of 
such long time of more than six (06) years between the incident and their examination, 
are insignificant; the most significant feature of the case is that the occurrence had 
taken place on 11.01.2013 at 09.00 a.m; PW.1 complainant Haji Muhammad Rasool, 
who despite being father of deceased Hafiz Sharaf ud din did not claim himself to 
be an eye witness of the actual occurrence, lodged his report at 10.30 a.m at Levies 
Station Sinjavi on receiving information about the incident from PW.2 eye witness 
Syed Khan on cell phone at 10.00 a.m i.e. within half an hour and thus, there was no 
delay in lodgment of the F.I.R. This factor by itself would rule out the possibility of 
false implication of the appellant in this case involving such heinous offence of robbery 
and murder of an innocent person namely Hafiz Sharaf ud din, who was done to death 
only on his showing slightest resistance during the process of robbery of his motorcycle 
by the appellant and his accomplices; PW.1 complainant Haji Muhammad Rasool, 
after lodging his F.I.R at 10.30 a.m rushed to the place of incident accompanying the 
Levies officials within half an hour where his son Hafiz Sharaf ud din was found lying 
dead and both the eye witnesses namely PW.2 Syed Khan and PW.4 Fateh Muhammad 
present there; the presence of both the said ocular witnesses at the place of incident, who 
accompanying deceased Hafiz Sharaf ud din as his labourers, were going towards the 
land of deceased Hafiz Sharaf ud din, being logical could not be doubted and further the 
danistnama produced at Ex.P-6/E would reveal that it was prepared on the pointation of 
both the eye witnesses namely PW.2 Syed Khan and PW.4 Fateh Muhammad with their 
thumb impressions, which established their presence at the place of incident beyond 
any doubt; moreover the statements under Section 161 Cr.P.C of PW.2 Syed Khan and 
PW.4 Fateh Muhammad were also recorded on the same day of incident; the subject 
crime was committed on 11.01.2013 and appellant Raz Muhammad after the incident 
had absconded away and was arrested on 18.03.2019 i.e. after the span of 06 (six) 
years; the factum of the abscondence of the appellant for such a period of more than six 
years cannot be brushed aside, more particularly in view of the fact that the appellant is 
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hailing from almost the same vicinity where the parties reside; the murder of deceased 
Hafiz Sharaf ud din was not secret and the appellant was nominated to be an accused 
of the case crime; manifestly after the incident the appellant had absconded away with 
an object to vanish of the evidence namely crime weapon etc, so that he may not be 
roped in the matter squarely and remained enlarged from the clutches of law for such a 
long period; after due proceedings under the provisions of Section 87 & 88 Cr.P.C, the 
appellant was declared proclaimed offender; even otherwise the appellant throughout 
the proceedings has not taken a plea that he was not aware about his implication as an 
accused in the subject case crime; the appellant has also neither examined himself on 
oath to explain and justify his whereabouts for such a long period of more than 06 (six) 
years after the incident nor has he examined any person as his witness on this aspect. 
Such conduct displayed by the appellant, who remained fugitive from the law and 
Court for more than 06 (six) years, without any plausible and reasonable explanation, 
was also indicative of his guilt when considered in conjunction with the ocular and the 
other circumstantial evidence. Reliance in this context is placed on the case of MST.
ROHEEDA VS. KHAN BAHADUR AND ANOTHER (1992 SCMR 1036) and the 
case of ALLAH DAD AND 2 OTHERS VS. THE STATE (PLD 1978 SC 1). 

11. The motive behind the occurrence was the attempt of snatching of motorcycle of 
deceased Hafiz Sharaf ud din by the appellant and his accomplices i.e. absconding 
co-accused Zallah Khan and two unknown persons, who on refusal of deceased Hafiz 
Sharaf ud din’s handing over his motorcycle, committed his murder by making firing 
with their Kalashnikovs upon him. 

12. On our own independent evaluation of the evidence brought on the record, we find 
that the testimony of eye witnesses PW.2 Syed Khan and PW.4 Fateh Muhammad 
have emerged unscathed from the lengthy cross-examination and the defense has not 
been able to establish their interestedness either in favour of the prosecution or against 
the appellant; PW.1 Haji Muhammad Rasool, who had immediately lodged F.I.R on 
receiving information about the incident from eye witness PW.2 Syed Khan, having 
no occasion to consult his kith and kin before lodging the report wherein he directly 
charged the appellant, alongwith absconding co-accused Zallah Khan and two unknown 
persons with active role of firing with their Kalashnikovs at deceased Hafiz Sharaf ud 
din resulting into his death; medical evidence, which has gone unchallenged, is also in 
line with the ocular account, for, PW.3 Dr. Suhail Ashraf, who had examined the dead 
body of deceased Hafiz Sharaf ud din, found four injures namely i) A 4X5 cm linear 
wound on right thumb, ii) a round wound on right elbow of bullet inside (palpable 
and visible), iii) one small circular wound of entry on right hypochodrium, the 
other on right flank, iv) two small circular wounds of entry on left lumber region 
with no wounds of exit, four injures on the person of deceased Hafiz Sharaf ud din 
and while giving cause of death he opined that the massive bleeding from lever 
and major vessel was the cause of death and time since death was opined to be 4-5 
hours”; both the ocular witnesses were found present at the place of occurrence at the 
time of spot inspection by PW.6 Abdul Khaliq Dufedar Levies, the investigating officer 
of the case, who prepared site map, took into possession four blood stained stones, 
three empty shells of Kalashnikov, the motorcycle of deceased Hafiz Sharaf ud din and 
prepared memos of place of incident, recovery of above material,  danistnama with 
the thumb impressions of the aforesaid both the eye witnesses at the place of incident; 
both the ocular witnesses, whose presence at the time and place of incident, cannot 
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be doubted, deserve much credence because they stuck to their version till the end in 
spite of their having no axe to grind of their own to falsely involve the appellant; their 
depositions on oath cannot be brushed aside simply on the bald allegation that they 
were labourers of deceased Hafiz Sharaf ud din; and, the venue of the occurrence is also 
undisputed. And, thus the prosecution, by producing ocular evidence of unimpeachable 
nature supported by the medical and other circumstantial evidence, has proved its case 
against the appellant beyond any shadow of doubt. The appellant has not produced any 
evidence even to remotely suggest his false implication in this case and he has also 
failed to prove any malafide or ill will or enmity of the PW.2 Syed Khan and PW.4 
Fateh Muhammad to falsely implicate him in this case.

13. So far the contention of the learned counsel for the appellant regarding non recovery of 
crime weapon from the appellant is concerned, the incident had taken place on 11.01.2013, 
the appellant, who was nominated in the F.I.R with active role in the commission of 
the offence, after the incident had absconded away and was subsequently arrested on 
18.03.2019 after the span of more than 06 (six) years, the availability of crime weapon 
under the peculiar circumstances of this case, does not appeal and its non recovery 
would have no adverse impact on the prosecution case, more particularly in view of 
the fact that the recovery of crime weapon at the best would have been a corroborative 
piece of evidence of the ocular account and mere non recovery thereof does not render 
the direct ocular evidence, medical evidence, recovery of incriminating articles from 
the place of incident and FSL report unworthy of credence, it is reiterated that the rule of 
corroboration is applied as an abundant caution and is not a mandatory rule to be always 
and necessarily insisted upon in each case. The requirement of corroboration depends 
upon the facts and circumstances of each case and in the nature of the evidence in the 
said case; if the evidence does not suffer from any major or significant contradiction, 
the corroboration is not insisted upon. The learned counsel for the appellant has failed 
to satisfy the Court as to how non recovery of the crime weapon under the given 
circumstances, would affect the prosecution case; and thus, his such contention being 
untenable is rejected. As far as the contention of learned counsel for the appellant 
that co-accused Atta Gul has been acquitted, therefore, the appellant is also entitled 
to acquittal on the rule of consistency is concerned, patently the case of acquitted co-
accused Atta Gul is not at par with the case of appellant Raz Muhammad as the appellant 
is nominated in the F.I.R lodged with promptitude as well as in the statements under 
Section 161 Cr.P.C of eye witnesses PW.2 Syed Khan and PW.4 Fateh Muhammad, 
recorded on the very same day of the incident, with active role of committing murder 
of Hafiz Sharaf ud din on slightest resistance shown by the latter during the process of 
robbery of his motorcycle, while the name of acquitted co-accused Atta Gul, was neither 
mentioned in the F.I.R nor was shown in the statements under Section 161 Cr.P.C of the 
eye witnesses of PW.2 Syed Khan and PW.4 Fateh Muhammad and thus, this contention 
of the learned counsel being misconceived is untenable. So far the contention of the 
learned Counsel for the appellant that both the ocular witnesses are chance witnesses 
and no one among them had sustained any injury, therefore, their presence at the place 
of incident was doubtful is concerned, a chance witness is one, who appears at the place 
of occurrence incidentally as per chance, the Hon’ble Supreme Court of Pakistan in 
case of MUHAMMAD AHMAD AND ANOTHER VS. THE STATE AND OTHERS 
(1997 SCMR 89), while discussing about the chance witnesses has held that when a 
crime is committed on a public thoroughfare or at a place frequented by the public 
generally, the presence of passerby cannot be rejected by describing them as mere 
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chance witnesses, unless, of course, it is found that the witnesses concerned could not 
give any satisfactory explanation of their presence at or near the spot at the relevant 
time or there is otherwise any inherent weakness or contradiction in their testimony. 
The appellant has failed to bring on record any material even to remotely suggest that 
the witnesses namely PWs.2 & 4 were either passerby or appeared all of sudden at 
the time of incident or that there was any inherent weakness or contradiction in their 
testimony; none of the eye witnesses has stated that it was by chance that they came at 
the place of occurrence incidentally, but on the contrary, both the eye witnesses have 
categorically stated in their statements before the police and during the trial that on the 
day of incident they left their village together with deceased Hafiz Sharaf ud din being 
his labourers to go to his land for working purpose there and it was within their sight 
the appellant and his accomplices attempted to snatch motorcycle from deceased Hafiz 
Sharf ud din, who resisted such attempt to which the appellant and his accomplices by 
making firing from their Kalashnikovs committed his murder and their presence at the 
place of incident at the relevant time stood established as discussed supra and thus both 
the ocular witnesses being natural witnesses of the occurrence, can be termed to be 
chance witnesses, therefore, the contention of the learned Counsel in this regard being 
untenable is rejected.

14. The objection of the learned counsel for the appellant regarding non sending of empties 
secured from the place of incident to the ballistic expert for his opinion is concerned, 
needless to say that the empties are sent to the ballistic expert for the purpose of their 
comparison and matching with the crime weapon; under the peculiar circumstances of 
this case, non sending of empties to the ballistic expert in view of the fact that there 
was no recovery of crime weapon in this case because of own conduct of the appellant, 
who after the incident remained fugitive from the law and Court for more than 06 (six) 
years, does not have any adverse impact on the prosecution case and this slightest 
omission cannot brush aside, the overwhelming direct ocular evidence supported by 
strong circumstantial and medical evidence discussed supra; even otherwise no hard 
and fast rule can be laid down as regards the weight to be given to the expert opinion; 
in a case like the case one in hand, which otherwise stands proved against the accused 
by reliable, truthful and confidence inspiring evidence, then the lack of expert opinion 
would hardly have any adverse impact in this case. In case of MUHAMMAD HANIF 
VS. THE STATE (PLD 1993 SC 895) the Hon’ble Supreme of Pakistan has held that 
“The expert’s evidence may it be, medical or that of ballistic expert, is entirely in the 
nature of confirmatory or explanatory of direct or other circumstantial evidence, but 
if there is direct evidence as in the instant case, which is definite, trustworthy, the 
confirmatory evidence is not of much significance. In any case, it cannot outweigh 
the direct reliable, truthful and credible evidence.” Thus this objection of the learned 
counsel being misconceived is also rejected. 

15. The contention of the learned Counsel for the appellant that as the ocular witnesses 
PW.2 & PW.4 have not sustained any injury in the incident, therefore, their presence 
was doubtful being devoid of force is rejected for the simple reason that there cannot 
be a presumption or rule that all the persons, who were under attack from firearms 
ought to have received injuries and mere fact that some of them did not receive injury 
does not make their presence at the place and time of incident doubtful. The reliance 
in this context is placed on the case of MEHBOOB SULTAN AND 2 OTHERS VS. 
THE STATE (2001 SCMR 163), wherein the Hon’ble Supreme Court of Pakistan has 
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observed that “His presence cannot be disbelieved only because he did not receive 
any injury. There are so many occurrences of this nature where people escape unhurt 
though fired.”

16. A perusal of the judgment of the learned trial Court would reveal that after overall 
assessment of the evidence the learned trial Court has rendered the finding of guilt of 
the appellant and such finding arrived at by the learned trial Court based on appraisal of 
evidence does not suffer from any illegality or infirmity. As the ingredients of Section 
17(4) Haraabah Offences Against Property (Enforcement of Hudood) Ordinance, 1979 
have not been fulfilled and the proof of Qatl-e-Amd liable to Qisas as specified in 
Section 304 PPC is not available in either of its form, therefore, the appellant has been 
convicted and sentenced under Section 302(b) PPC to suffer imprisonment for life as 
Tazir and to pay Rs.100,000/- (one lac) as compensation to the legal heirs of deceased 
Hafiz Sharaf ud din within the purview of Section 544-A Cr.P.C extending him the 
benefit of Section 382-B Cr.P.C. It needs no reiteration that the normal sentence for such 
an offence is a death penalty, but the learned trial Court, considering non recovery of 
crime weapon and joint firing by the appellant and his three accomplices resulting into 
death of  deceased Hafiz Sharaf ud din as extenuating and mitigating circumstances, 
has awarded the sentence of life imprisonment to the appellant instead of normal death 
sentence, thereby the learned trial Court has already given maximum relief to the 
appellant; the impugned judgment dated 30.12.2019, passed by the learned trial Court, 
which is apt to the facts and circumstances of the case, suffering from no illegality or 
any infirmity does not call for any interference of this Court. The learned Advocate 
for the appellant has also not been able to point out any illegality or misreading or 
non-reading of the evidence by the learned trial Court, warranting interference of this 
Court in its appellate jurisdiction. The case law cited by the learned counsel for the 
appellant being distinguishable on facts and circumstances and speak of the different 
situations, is of no help to the appellant as none of the cited cases involved the facts and 
circumstances as are involved in the case one in hand. 

17. In view of what has been stated above, we are of the considered view that the prosecution 
has proved its case against the appellant beyond any shadow of doubt and the learned 
trial Court has rightly convicted and sentenced the appellant as discussed supra. 
Accordingly, this criminal appeal being devoid of merit is dismissed.

(JUSTICE KHADIM HUSSAIN M. SHAIKH)

(JUSTICE MUHAMMAD NOOR MESKANZAI)
CHIEF JUSTICE
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JUDGMENT

Khadim Hussain M. Shaikh –J.  The captioned criminal appeal is directed against 
the judgment dated 01.09.2020, passed by the learned Model Criminal Trial Court-II/IVth 
Additional Sessions Judge, Hyderabad in Sessions Case No.231-A of 2008 re-The State v. 
Muhammad Faisal and two others, emanating from Crime No.34 of 2008 registered at Police 
Station, Makki Shah Hyderabad for offence under Section 17(4) Offences Against Property 
(Enforcement of Hudood) Ordinance, 1979 whereby appellant Azmat Khan son of Shahzad 
Gul Mehmand Pathan has been convicted under Section 17 (4) Offences Against Property 
(Enforcement of Hudood) Ordinance, 1979 and sentenced to suffer imprisonment for life 
as Ta’zir and to pay compensation of Rs.200,000/- (two lac) each to the legal heirs of three 
deceased within the purview of Section 544-A of the Code of Criminal Procedure, [Act V of 
1898] (the code) extending him benefit of Section 382-B of the code.   

2. Briefly, the facts of the prosecution case are that on 11.04.2008 complainant Asif 
Ali Kalhoro his younger brother Safdar Ali, servants Aftab Jiskani, Muhammad 
Ayoub Palari and Ghulam Nabi Buriro were present in Mobilink Franchise shop of 
complainant’s brother Aijaz Hussain situated in Fazal-e-Rabbi Heights, Fatima Jinnah 
Road, Hyderabad, when at about 08:30 p.m. two persons armed with pistols entered into 
the shop and on the strength of their pistols they snatched the repeater from Muhammad 
Ayoub Palari and cash of Rs.70,000/- and four mobile phones along-with sims from 
the complainant. In the meanwhile complainant’s brother Aijaz Hussain entered into 
the shop, followed by a police official in uniform seeing them, the perpetrators opened 
direct fires from their pistols upon the complainant party which hit complainant’s 
brother Aijaz Hussain, his servant Muhammad Ayoub Palari and police constable 
Mevo Khan, who fell down receiving firearm injuries and then the perpetrators, making 
firing, made their escape good. Thereafter all the above three injured persons were 
shifted to hospital, but all of them succumbed to their injuries. The complainant then 
lodged the subject F.I.R. After usual investigation, one of the accused, who was shown 
in custody, was sent up with the challan and whereas appellant Azmat Khan and co-
accused Muhammad Nisar @ Fouji were shown as absconders therein. Afterwards the 
learned Trial Court received information about the confinement of appellant Azmat 
Khan in Central Jail Rawalpindi and then in Central Prison Faisalabad in some criminal 
cases, wherefrom he was ultimately shifted and produced before the learned Trial Court 
on 14.01.2019. After completing the formalities a formal charge was framed against 
the appellant at Ex.16 to which he pleaded not guilty and claimed his trial vide his plea 
recorded at Ex.16/A.

3. In order to prove its case, the prosecution examined in all 8 (eight) PWs namely PW.1 
complainant Asif Ali at Ex.17, PW-2 Malik Noor Muhammad at Ex.18, PW-3 Sajid 
Ali Kalhoro at Ex.19, PW-4 Dr. Abdul Samad Solangi at Ex.20, PW-5 Safdar Ali at 
Ex.21, PW-6 Ghulam Nabi at Ex.23, PW-7 SIP/Inspector Mehmood Akhtar at EX.24, 
who produced order of SP investigation dated 02.10.2009 at Ex.24/A, order of RPO 
dated 02.10.2009 at Ex.24/B, entry No.56 at Ex.24/C, application moved to learned 
Magistrate for investigation at Ex.24/D, memo of arrest of present accused at Ex.24/E, 
application moved to learned Magistrate at Ex.24/F, and PW-8 SIP/Inspector Nek 
Muhammad at Ex.25, who produced 11 photographs of place of incident at Ex.25/A 
to Ex.25/K, FIR No.42/1998 at Ex.25/L, FIR No.41 of 1998 at Ex.25/M, FIR No.90 
of 2005 at Ex.25/N and then the prosecution side was closed vide statement at Ex.26. 
Thereafter, the statement of the appellant under section 342 of the code was recorded 
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wherein he denying the prosecution allegations professed his innocence. He, however, 
neither examined himself on oath under section 340(2) of the code nor did he produce 
any person as his defence witness. 

4. At the conclusion of trial and after hearing the parties’ counsel, the learned trial Court 
convicted and sentenced the appellant vide impugned judgment dated 01.09.2020 as 
discussed in paragraph-I supra.  

5. Having felt aggrieved by the impugned judgment dated 01.09.2020, the appellant has 
preferred this criminal appeal. 

6. The learned Counsel for the appellant has mainly contended that the name of the 
appellant was not mentioned in F.I.R; that no proper identification parade of the 
appellant was conducted; that no independent person was examined by the prosecution 
although the incident had taken place in a busy place situated in thickly populated 
area; that there are material contradictions in the evidence led by the prosecution; and, 
that the learned Trial Court without appreciating the evidence in proper manner has 
convicted and sentenced the appellant. The learned counsel prays for acquittal of the 
appellant.  

7. Conversely, the learned Deputy Prosecutor General, Sindh and counsel for the 
complainant have mainly contended that the appellant is a habitual offender and is 
involved in so many heinous crimes committed by him and his accomplices in 
various cities of Pakistan; that brutal murders of three innocent persons namely Aijaz 
Hussain Kalhoro, Muhammad Ayoub Palari and police constable Mevo Khan have 
been committed during the course of robbery by the appellant and his accomplices; 
that the complainant and other PWs, examined by the prosecution have supported the 
prosecution case; that the F.I.R was promptly lodged; that the appellant was identified by 
the prosecution witnesses; that the medical evidence is in line with the ocular evidence; 
that no enmity or animosity of the complainant party with the appellant is alleged; and, 
that the prosecution has proved its case against the appellant beyond any shadow of 
doubt. They pray for dismissal of the instant criminal appeal.   

8. We have heard the arguments of the learned counsel for the appellant, the learned 
Deputy Prosecutor General, Sindh and the learned counsel for the complainant and 
have gone through the record. 

9. From a perusal of the impugned judgment dated 01.09.2020 it would be seen that the 
learned trial Court has rendered the finding of the guilt of the appellant holding that the 
prosecution has successfully proved its case against the accused Azmat Khan S/o Shahzad 
Gul (the appellant) beyond reasonable doubt by adducing convincing evidence for 
committing murders of deceased Aijaz Hussain, Muhammad Ayoub Palari and constable 
Mevo Khan during robbery. However, on one hand the learned Trial Court has held that 
the requirements of section 07 of Offences Against Property (Enforcement of Hudood) 
Ordinance, 1979 for awarding conviction to accused under “Hadd” are missing and on 
the other the learned Trial Court has convicted the appellant for an offence punishable 
under section 17(4) Offences Against Property (Enforcement of Hudood) Ordinance, 
1979 (the ordinance) and sentenced him to suffer life imprisonment as Ta’zir; although 
sub-section (4) of section 17 of the ordinance only provides death sentence as “Hadd” 
for an adult guilty of Haraabah in course of which he commits murder and it does not 
provide any other sentence. For the sake of convenience sub-section 4 of section 17 of 
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the ordinance is reproduced here:

“Whoever, being an adult, is guilty of haraabah in the 
course of which he commits murder shall be punished 
with death imposed as hadd.”    

Section 20 of the Ordinance provides that “whoever commits Haraabah which is not 
liable to the punishment provided for in section 17, or for which proof in either of the 
forms mentioned in section 7 is not available, or for which punishment of amputation 
or death may not be imposed or enforced under this Ordinance, shall be awarded the 
punishment provided in the Pakistan Penal Code, for the offence of dacoity, robbery or 
extortion, as the case may be.”

10. Even otherwise for awarding conviction and sentence under the provisions of Pakistan 
Penal Code Act No.XLV of 1860 other than the death sentence the learned Trial Court 
was obliged to state the reasons in its judgment as to why death sentence was not 
passed as required by sub-section (5) of section 367 of the code, which for the sake of 
convenience is reproduced here:-

“If the accused is convicted of an offence punishable with 
death, and the Court sentences him to any punishment 
other than death, and Court shall in its judgment state the 
reason why sentence of death was not passed.”   

11. Needless to add that the provisions of section 367 of the code are not permissive, but 
are imperative and compliance of its terms is mandatory. In the case of MUHAMMAD 
ISMAIL V. STATE (2017 SCMR 713), the Hon’ble Supreme Court of Pakistan has 
held that:- 

“It is a bedrock principle of law that, once a Statute 
or rule directs that a particular act must be performed 
and shall be construed in a particular way then, acting 
contrary to that is impliedly prohibited. That means, 
doing of something contrary to the requirements of law 
and rules, is impliedly prohibited.”

12. This case is involving horrific crime of brutal murders of three innocent persons 
namely Aijaz Hussain, Muhammad Ayoub Palari and constable Mevo Khan committed 
by the culprits by indiscriminate firing at them with weapons during the course of 
robbery in the Mobilink Franchise shop of deceased Aijaz Hussain Kalhoro located 
in heart of Hyderabad City and in such like cases, the approach of the Court should 
be dynamic and pragmatic in approaching true facts of the case and drawing correct 
and rational inference and conclusion while deciding such type of cases and not static, 
as inflicting conviction and imposing sentence is not a mechanical exercise, but it is 
onerous responsibility to inflict fair, reasonable and adequate sentence, commensurate 
with gravity and or severity of crime, involving conscious application of mind and it 
is duty of a Judge to ensure not only that he dispenses justice, but what is equally of 
vital importance, that justice also seems to have been done. The characteristic of a good 
judgment is that it must be self-evident and self-explanatory, in other words, it must 
contain the reasons that justify the conclusion arrived at and these reasons should be 
such that a disinterested reader can find it convincing or atleast reasonable and the law 
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never allows the judge to make departure from the mandatory procedure and to ignore 
settled principle of law. And, thus the learned Trial Judge was left with no other option 
but to make legal determination of the offence, following the mandatory provisions of 
law. Patently the learned Trial Judge was not alive to the law and he without applying 
his conscious judicious mind has awarded sentence of life imprisonment as Ta’zir 
under section 17 (4) of the ordinance to the appellant and that too by holding that the 
requirements of section 7 of the ordinance for awarding conviction to the accused 
under “Hadd” are missing, despite the fact that section 17 (4) of the ordinance does 
not provide any other sentence except the death sentence as “Hadd” as discussed supra; 
and he has also not specified in the impugned judgment the reasons and or mitigating 
circumstances for awarding lesser punishment of imprisonment of life as mandated 
by the provisions of section 367 (5) of the Code, which legally he was not competent 
to do so and that being completely in negation of the mandate of the law, having been 
impliedly prohibited, cannot be approved as is held by the Hon’ble Supreme Court of 
Pakistan in case of MUHAMMAD ISMAIL supra. And, thus the impugned judgment, 
which is violative of the mandatory provisions of the law and procedure, suffering from 
incurable defects, as discussed supra, is not sustainable in law, therefore, we refrain 
ourselves from dilating upon the merits of the case, lest it may prejudice case of the 
either side. Facing with such situation, the learned Deputy Prosecutor General, Sindh 
and learned counsel for the complainant have conceded that the learned Trial Court 
while passing the impugned judgment has committed material irregularities and the 
impugned judgment suffering from such incurable defects cannot sustain, therefore, 
they pray that the case may be remanded to the learned Trial Court for re-writing of the 
judgment. The learned counsel for the appellant has stated that the case may be decided 
on merits, but he has not been able to controvert the aforesaid legal flaws and incurable 
defects in the operative part of the impugned judgment. As it is a fit case for remand to 
the learned Trial Court for re-writing of the judgment, hence we are left with no other 
option than to remand the case to the learned Trial Court. Accordingly, without dilating 
upon the merits of the case, we are inclined to accept this appeal, set aside the impugned 
judgment and remand the case to the learned Trial Court for re-writing of the judgment 
by adhering to the mandatory provisions of law and by applying conscious judicious 
mind and affording opportunity of hearing to the parties concerned as mandated by 
Article 10-A of constitution of Islamic Republic of Pakistan 1973, within a span of 
period of three months from the date of receipt of copy of this judgment. These are the 
reasons of short order announced by us on 11.06.2021, which reads as under:

“For the reasons to be recorded separately, we are inclined to 
accept this appeal, set aside the impugned judgment, and remand 
the case to the Trial Court for re-writing of judgment within the 
span of three (3) months after hearing the parties, concerned.”

(JUSTICE KHADIM HUSSAIN M. SHAIKH)

(JUSTICE MUHAMMAD NOOR MESKANZAI)
CHIEF JUSTICE
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JUDGMENT

KHADIM HUSSAIN M. SHAIKH –J.  This judgment will dispose of both the captioned 
appeals, which are directed against the single judgment dated 14.11.2019, passed by the learned 
Additional Sessions Judge-I/Model Criminal Trial Court Mirpurkhas, in Sessions Case No.276 
of 2017 re-The State v. Irfan Ali and others, emanating from Crime No.93 of 2017 registered 
at P.S Digri, whereby appellants Irfan Ali Jat son of Muhammad Ilyas, Imran Ali Jat son of 
Khalid Hussain, Wanjaro son of Sachoo, Rajoo son of Sachoo and Sono alias Sajan son of 
Premchand were convicted and sentenced as under:- 

i). “For offence punishable under section 302(b) PPC for the murder of deceased 
Irfan Ali Otho to undergo Life Imprisonment as Tazir and to pay Rs.100,000/- 
each as compensation under Section 544-A, Cr.P.C to the legal heirs of deceased 
Irfan Ali Otho and in case of default of payment, to surfer S.I for the period of 
six (06) months more each.”

ii). “For offence punishable under Section 337-A(i) PPC to suffer R.I for one (01) 
year each as Tazir and to pay Rs.10,000/- each as Daman to P.W/injured Imran 
Ali Sodhar.”

iii). “For offence punishable under Section 337-L(2) PPC to pay Rs.5,000/- each as 
Daman to P.W/injured Imran Ali Sodhar.”

iv). “For offence punishable under Section 337-F(vi) PPC to suffer R.I for two (02) 
years each as Tazir and to pay Rs.25000/- each as Daman to P.W/injured Imran 
Ali Sodhar.”.

All the sentences awarded to the appellants were ordered to run concurrently and they 
were also extended benefit of Section 382-B, Cr.P.C.   

2. Briefly, the facts of the prosecution case are that on 21.07.2017 at 1430 hours, 
complainant Ahmed Ali son of Buxial Sodhar lodged his F.I.R. at police station Digri 
mainly contending therein that he is doing his job as labour at Jio Mehran rent a car 
situated at Sohrab Goth, Karachi, while his brother Imran Sodhar is serving as a driver 
on an XLI Car bearing Registration No.BEK-875 and whereas one Jawaid Magsi is also 
doing job at the said Adda with the complainant. On 09.07.2017 Jawaid received a phone 
call on cell phone Number 0302-3045909 from cell phone number 0306-8355655 that a 
car was required for Digri. It is alleged that Jawaid Magsi had given the aforesaid cell 
phone number to the complainant’s brother Imran Sodhar, who carried the passenger, 
who hired his car on rent towards Digri. It is alleged that at 11.29. p.m, the complainant’s 
brother Imran Sodhar sent a message from his mobile phone to his another brother 
Muhammad Hassan Sodhar that he is in Digri and two persons one Sindhi and the other 
one Punjabi are with him. Of them one is named Irfan, while the name of other person 
is not known. In the morning, Muhammad Hassan showed that message of his brother 
Imran Sodhar to the complainant, who tried to contact his brother Imran Sodhar on cell 
phone, but it was found switched off. On obtaining the information regarding location 
of the car through tracker department he came to know that the said car is located in 
Digri city. Then he contacted SHO P.S. Digri, who informed him that during patrolling 
he received information about an abandoned car and two persons were found lying in its 
dikki, who were taken to Taluka Hospital, Digri, where one person had expired, whose 
dead body was lying in mortuary of hospital while the other person being seriously 
injured was referred to Civil Hospital Hyderabad. Then the complainant along with 
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Jawaid Magsi and Hafiz Ali Gohar reached at the Civil Hospital, Hyderabad where the 
SHO showed him the injured person, who was identified to be his brother Imran Sodhar. 
The complainant allegedly took his injured brother Imran to Liaquat National Hospital, 
Karachi for his further treatment. On 11.07.2017 SHO, Digri informed the complainant 
on cell phone about the arrival of relatives of deceased person, who was identified to 
be Irfan Otho and their taking away his dead body to Sukkur. The complainant then 
contacted one Imran Otho, the brother of the deceased. On their personal inquiry they 
came to know that accused Irfan Jat, Imran Jat, Wanjaro Bheel, Rajoo Bheel and Sono 
alias Sajan Bheel have committed murder of deceased Irfan Otho and caused injuries to 
the complainant’s brother Imran Sodhar and then the complainant lodged his F.I.R on 
21.07.2017 as discussed Supra. After usual investigation final report under Section 173 
Cr.P.C was submitted by the police whereupon the learned trial Court took cognizance 
of the case.

3. After completing all the formalities, a formal charge was framed against accused Irfan 
Ali son of Muhammad Ilyas, Imran Ali son of Khalid Hussain, Wanjaro son of Sachoo, 
Rajoo son of Sachoo and Sono alias Sajan son of Premchand [“the appellants”], to 
which they pleaded ‘not guilty’ and claimed their trial.   

4. In order to prove its case, the prosecution examined PW-1 MO  Dr. Ehtesham-ul-Haque 
at Ex.4, who produced police letter for examination, treatment and certificate of injured, 
provisional         medico-legal certificate of injured, report of Radiologist, final medical 
legal certificate of injured, the police letter for post-mortem of deceased Irfan Ali, post-
mortem report of deceased Irfan Ali, two receipts, letter dated 24.07.2017, issued by him 
for correction of date from 12.07.2017 to 11.07.2017 in the post-mortem report and the 
police letter No.933 dated 10.07.2017  at Exs.4/A, 4/B, 4/C,4/D, 4/E, 4/F, 4/G, 4/H, 4/I, 
4/J and 4/K respectively; PW-2 Tapedar Naveed Ahmed at Ex.5, who produced police 
letter and sketch/map of vardhat at Exs. 5/A and 5/B respectively; PW-3 complainant 
Ahmed Ali Sodhar at Ex.6, who produced F.I.R at Ex.6/A; PW-4 eye-witness/injured 
Imran Ali Sodhar at Ex.7, who produced his statement under Section 161 Cr.P.C on 
non-judicial stamp paper  at Ex.7/A; PW-5 mashir Imran Otho at Ex.8, who produced 
mashirnama of identification of dead body of deceased Irfan Ali, mashirnama of 
recovery of Towel and izarband, lash chakas form, danistnama, mashirnama of clothes 
of deceased Irfan, mashirnama of place of incident and recovery of chapel of deceased 
Irfan Ali, mashirnama of place of recovery of the car and mashirnama of recovery of 
motorcycle at Exs.8/A, 8/B, 8/C, 8/D, 8/E, 8/F, 8/G and 8/H respectively; PW-6 witness 
Jawaid Magsi at Ex.9; PW-7 Mashir PC Arif Ali at Ex.10, who produced mashirnama 
of arrest of accused Irfan and Imran and mashirnama of arrest of accused Wanjaro, 
Rajoo and Sono alias Sajan at Exs.10/A 10/B respectively; PW-8 first investigating 
officer SIP Hothchand at Ex.12, who produced copy of entry No.25 of roznamcha, 
police letter for treatment of injured, mashirnama of inspection of injuries of injured, 
mashirnama of clothes of injured, mashirnama of recovery of izarband, mashirnama 
of inspection of dead body of deceased, lash chaks form of dead body of deceased, 
receipt for handing over dead body to one Nadeem Ahmed and copies of entries No.26 
and 29 of roznamcha at Exs.12/A, 12/B, 12/C, 12/D, 12/E,12/F,12/G,12/H,12/I and 
12/J respectively; PW-9 IInd I.O SIP Muhammad Aslam at Ex.13, who produced copy 
of entries No.20 and 23 of roznamcha, mashirnama of place of the incident, report of 
chemical examiner, copies of roznamcha entries, copy of letter to Civil Judge and JM-
1, Digri for recording confessional statements of accused persons and copy of notice 
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given to the accused persons for recording their confessional statements at Ex.13/A, 
13/B, 13/C, 13/D, 13/E and 13/F respectively. PW-10 Mashir PC Roshan Ali at Ex.14; 
and PW-11 Amir Latif Civil Judge and JM Digri at Ex.15, who produced confessional 
statements of accused and copy of order dated 02.08.2017 at Exs.15/A, 15/B, 15/C, 
15/D, 15/E and 15/F respectively. Then the prosecution closed its side vide statement 
of the learned ADPP at Ex.16. Thereafter, the statements of all the appellants under 
Section 342, Cr.P.C were recorded, wherein they denying the prosecution allegations 
professed their innocence and their false implication. Appellants Irfan Ali and Imran Ali 
have further stated that they have old enmity with Chaudhry Wajahat, who has occupied 
their land and he has got them falsely implicated in this case through the police as he is 
an influential person. Appellant, Wanjaro, Rajoo and Sano alias Sajan, besides having 
denied the allegations of the prosecution, have further stated that they worked in the 
land of their landlord Chaudhry Wajahat, who did not pay their labour charges, due to 
which there was exchange of hot words between them, therefore, landlord Chaudhry 
Wajahat being influential person, has got them involved this false case. The appellants 
neither examined themselves on oath nor did they produce any person as their defence 
witness. At the conclusion of the trial and after hearing the learned Counsel for the 
parties and learned ADPP for the State, the learned trial Court has convicted and 
sentenced the appellants, as discussed in paragraph-1 supra vide impugned judgment 
dated 14.11.2019.  

5. Having felt aggrieved by the said judgment dated 14.11.2019; the appellants have 
preferred the captioned Criminal Appeals. 

6. Learned Advocate for appellants has mainly contended that the F.I.R was delayed by 
12 days without proper explanation thereof, which is fatal to the prosecution case; that 
there are material contradictions in the evidence led by the prosecution; that the medical 
evidence is in conflict with the ocular evidence; that the prosecution witnesses during 
trial made dishonest improvements in the evidence; that the appellants are innocent and 
they have been falsely implicated in this case at the instance of Chaudhry Wajahat, who 
is a zamindar and an influential person of the locality, having dispute with appellants 
over the landed property and labour charges; that PW/injured Imran Ali Sodhar has not 
given the names of appellant Wanjaro, Rajoo, Sono alias Sajan in his statement under 
Section 161 Cr.P.C; that identification parade of the appellants through eye witness 
PW.4 injured Imran Sodhar has not been conducted before any Magistrate/Judge; that 
the confessional statements of the appellants, which are retracted ones, were recorded 
on 02.08.2017 with the delay of 7-8 days of arrest of the appellants, who were shown to 
have been arrested on 25.07.2017 and 26.07.2017, without adhering to the mandatory 
requirements as provided under the law and rules; per learned counsel the alleged 
confessional statements of the appellants are illegal, untrue and involuntary; and, that 
the prosecution has miserably failed to prove its case against the appellants beyond 
reasonable doubt. The learned counsel prays that the appeal may be allowed and the 
appellants may be acquitted of the charge, extending them benefit of doubt.

7. The learned Advocate for the complainant has mainly contended that the prosecution 
by examining 11 (Eleven) PWs and producing necessary documents including post-
mortem report, MLCs, mashirnamas, danistnama, inquest report and FSL report etc, 
has proved its case against the appellants beyond any shadow of doubt; that there are 
minor contradictions in the evidence led by the prosecution, and, that the learned trial 
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Court has rightly convicted the appellants. The learned Deputy Prosecutor General, 
Sindh, adopting the arguments of the learned counsel for the complainant, prays for 
dismissal of the instant appeals. 

8. We have considered the submissions of the learned counsel for the parties and have 
gone through the evidence brought on the record with their assistance.

9. From a perusal of the record, it would be seen that the incident was shown to have taken 
place on the night falling between 09.07.2017 and 10.07.2017 and whereas the FIR was 
lodged on 21.07.2017 and no proper explanation has been offered by the prosecution 
for such an inordinate delay of more than 11 days in lodgment of the FIR; the statement 
under Section 161 Cr.P.C of PW/injured Imran Ali, who per prosecution, was the sole 
eye witness of the occurrence, was recorded with further delay on 31.07.2017 i.e. 
after more than 21 days of incident and 10 days of the F.I.R without any plausible 
explanation thereof. It needs no reiteration that the delay in lodging F.I.R has been 
viewed with grave suspicion, how much it throws clouds of suspicion on the seeds 
of prosecution, depends upon a variety of factors, it requires careful scrutiny when 
number of accused is large, when such delay has resulted in embellishment, which was 
a creation of afterthought, assuming importance going to the extent of being fatal to the 
prosecution case in absence of convincing explanation, which prima facie points out 
to fabrication of the prosecution story. In the wake of the afore-mentioned unexplained 
inordinate delay in lodgment of the F.I.R and in recording statement under Section 161 
Cr.P.C of the alleged solitary eye witness P.W.4 injured Imran Ali Sodhar, the possibility 
of false implication of the appellants after consultations and deliberations could not be 
ruled out and that being significant could not be lost sight of, more particularly in a 
case like case one in hand, in which at the very outset the police was in motion and 
the complainant and witnesses, having already gone to the Police Station, met with the 
police, who instead of registering F.I.R, had started investigation as his evident from the 
statements of the two investigating officers namely PW.8 SIP Hootchand and PW.9 SIP 
Muhammad Aslam Jamali.. Reliance in this context is placed on the case of AKHTAR 
ALI and others v. The State (2008-SCMR-6), wherein the Hon’ble Supreme Court of 
Pakistan has held that:-

“It is also an admitted fact that the FIR was lodged by 
the complainant after considerable delay of 10/11 hours 
without explaining said delay. The FIR was also not lodged 
at Police Station as mentioned above. 10/11 hours delay in 
lodging of FIR provides sufficient time for deliberation and 
consultation when complainant had given no explanation 
for delay in lodging the FIR.”

In the case of AYUB MASIH VS. THE STATE [PLD 2002 SC 1038], the Hon’ble 
Supreme Court of Pakistan has held that:

“Unexplained inordinate delay in lodging the FIR is an 
intriguing circumstance, which tarnishes the authenticity 
of the FIR, casts a cloud of doubt on the entire prosecution 
case and is to be taken into consideration while evaluating 
the prosecution evidence. It is true that unexplained delay 
in lodging the FIR is not fatal by itself and is immaterial 
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when the prosecution evidence is strong enough to sustain 
conviction but it becomes significant where the prosecution 
evidence and other circumstances of the case tend to tilt 
the balance in favour of the accused.”   

In case of MUHAMMAD ASIF Vs. The STATE [2017 SCMR 486], the Hon’ble 
Supreme Court of Pakistan has held that:

“There is a long line of authorities/precedents of this Court 
and the High Courts that even one or two days unexplained 
delay in recording the statements of eye witnesses would 
be fatal and testimony of such witnesses cannot be safely 
relied upon.

10. PW.3 complainant Ahmed Ali in his F.I.R had stated that after their search and personal 
inquiry and the police’s inquiry, they came to know that the appellants have committed 
this offence, but when he came into the witness box he did not say so and went on to 
depose that “I cannot say whether accused present in Court are the same or not”, even 
otherwise no source of information about gaining such knowledge, has been disclosed 
by the prosecution either in the F.I.R and/or during the trial. And thus, manifestly, the 
appellants have been implicated in this case on the basis of suspicion, and it is well 
settled that the suspicion howsoever grave or strong may be, it can never be a proper 
substitute for the standard of proof required in a criminal case, which is to be proved by 
the prosecution against the accused beyond any shadow of doubt. 

11. From the evidence of PW.4 Imran Ali son of Buxial Sodhar Ex.7, it would be seen that 
he had lastly seen deceased Irfan Otho going with Irfan Jat and Wanjaro and he does 
not claim to have seen any person committing murder of Irfan Otho, stating that “Irfan 
Otho went with Irfan Jat and Wanjaro, while accused Imran Jat, Rajoo Bheel and 
Sono alias Sajjan stood with me and one of them caused blow of hard and blunt 
substance on my head, due to which I became unconscious and gain conscious (sic) 
after about 15 days at Liaquat National Hospital, Karachi”, and in cross-examination 
he has stated that “it is correct that no accused caused any injury to the deceased in 
my presence; it is correct that after receiving blow on my head I remained conscious; 
I was not conscious at Taluka hospital Digri; I do not know that I was conscious at 
Taluka hospital Digri and Hyderabad hospital but was unable to speak”, while PW.3 
complainant Ahmed Ali, who is brother of PW.4 injured Imran Ali, has stated that “my 
brother became conscious after 10 to 15 days at Liaquat National Hospital Karachi” 
and whereas PW.1  Dr. Ehtesham-ul-Haque has stated that “the injured was conscious 
when brought at hospital”; even otherwise nothing has been brought on the record 
by the prosecution to show that PW.4 injured Imran Ali Sodhar was ever admitted in 
Liaquat National Hospital, Karachi and the statement of PW.1 Dr. Ehtesham-ul-Haque 
Ex.4, Radiologist Report, provisional MLC and final MLC of PW.4 injured Imran Ali, 
produced by PW.1 Dr. Ehtesham-ul-Haque at Ex.4/B, 4/C and 4/D respectively, also 
do not reveal about PW.4 injured Imran Ali Sodhar’s referral and/or his admission and 
treatment even for a single day in Liaquat National Hospital, Karachi, meaning thereby 
he (injured Imran Ali Sodhar) had left Civil Hospital Hyderabad on the following day 
i.e. 11.07.2017 against the medical advice (LAMA), which also adversely reflects upon 
the prosecution case, furthermore PW.4 injured Imran Ali Sodhar claimed that he was 
caused one blow of hard and blunt substance, on back side of his head by one of the 
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accused out of three accused namely Imran Jat, Rajoo Bheel and Sono alias Sajjan, but 
PW.1 Dr. Ehtesham-ul-Haque, who initially examined PW.4 injured Imran Ali Sodhar, 
found four injuries on his person, out of which one injury on his chin was caused by 
sharp cutting substance, while remaining three injuries were caused by hard and blunt 
substance and such provisional MLC, showing four injuries on the person of injured 
PW.4 Imran Ali Sodhar, issued by PW.1 Dr. Ehtesham-ul-Haque, was produced at 
Ex.4/B and whereas in the final MLC five injuries were shown on the person of injured 
PW.4 Imran Ali, thereby fifth injury was added in the final MLC Ex.4/D without any 
explanation regarding the earlier omission, if any. And, thus the medical evidence is 
in direct conflict with the ocular account; PW. Dr. Ehtesham-ul-Haque has further 
deposed that “there were total four injuries on the dead body caused by hard and 
blunt substance. Duration of injuries and death was within 10 to 20 minutes and 
the duration between death and post-mortem was about 35 to 44 hours. The cause 
of death was cardiorespiratory failure and injury to the vital organ i.e. brain”, while 
PW.5 mashir Imran Otho, who per prosecution identified the dead body of deceased 
to be his brother   Irfan Ali Otho before conducting the post-mortem, in his cross-
examination has stated that “when we saw the dead body its post-mortem had already 
been conducted. I cannot tell exact number, however, there were many injuries on the 
dead body with main injury of head. Maybe the deceased had 15/20 injuries”, even 
otherwise no reasonable explanation has been offered by the prosecution for delay of 35 
to 44 hours in conducting post-mortem of deceased Irfan Ali Otho, despite the fact that 
in July there is always scorching heat in Digri and its surrounding and keeping the dead 
body in scorching heat for such a long period, when, per prosecution, the dead body of 
deceased Irfan Ali Otho at the very outset, was allegedly taken to the Taluka Hospital 
Digri on 10.07.2017 at 0215 hours (night), where all the required formalities such as 
giving letter for post-mortem of the deceased to the MLO Dr. Ehtesham-ul-Haque, 
preparing mashirnamas, danistnama and lash chakas form etc, is not understandable; 
moreover, per prosecution PW.9 Investigating Officer SIP Muhammad Aslam Jamali 
and PW.10 mashir PC Roshan Ali while they were on patrolling duty, received 
information from PC Asif by mobile phone at 0145 hours about the availability of two 
dead bodies in Dikki of an abandoned car and then he alongwith his staff on patrolling 
including PW.10 mashir PC Roshan Ali reached at the pointed place after covering a 
distance of 15 kilometers and found two unknown persons (deceased Irfan Ali Otho 
and injured Imran Ali Sodhar) in unconscious condition in the Dikki of the pointed 
car; he prepared mashirnama of the place of incident in presence of mashirs PW.10 PC 
Roshan Ali and PC Ashok Kumar Ex.13/B and then took both the unconscious persons 
and brought them at Civil Hospital Digri in the same car after covering the distance of 
25 kilometers reached there and per him Dr. Ehtesham-ul-Haque on duty had examined 
both the injured persons and one of the injured, who were subsequently identified to be 
Irfan Otho, had died after 10 minutes of his having been rushed to the hospital, but the 
medical evidence is also not in line with the prosecution case on this aspect.

12. It is worthwhile to mention here that no statement made by any person to a Police 
Officer in the course of an investigation under Section 161 Cr.P.C, if reduced into 
writing, be signed by the person making it; and it can also not be on oath or solemn 
affirmation, but it is strange enough that the purported statement under Section 161 
Cr.P.C of the solitary ocular witness PW.4 injured Imran Ali is computerized and 
that too as an affidavit on non-judicial stamp paper of Rs.100/- at Ex.7-A, allegedly 
recorded on 31.07.2017, but its perusal would show that the aforesaid non-judicial 
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stamp paper was purchased on 01.08.2017 i.e. after one day of the date of recording of 
the alleged statement of said PW.4 under Section 161 Cr.P.C that was also admitted by 
PW.4 injured Imran Ali Sodhar in his statement by deposing that “the police recorded 
my statement on 31.07.2017 at PS Digri; it is correct that my statement was recorded 
on affidavit also on 31.07.2017, I produce my statement on affidavit at Ex.7-A it is 
same, correct and bears my signature; it is correct that affidavit produced by me is 
purchased on my name on 01.08.2017”, and it was also admitted by investigating 
officer SIP Muhammad Aslam PW.9 by deposing that “it is correct that the statement 
of injured Imran Sodhar produced at Ex.7-A is on stamp paper and signed by me”. 
And, therefore, the so called statement under Section 161 Cr.P.C of solitary eye  witness 
PW.4 injured Imran Ali, besides being alien to law, is patently maneuvered in antedate 
and such manipulation regarding statement of the alleged solitary eye witness of the 
occurrence namely PW.4 injured Imran Ali also adversely reflects upon the prosecution 
case in its entirety. It is also strange enough that at the very outset on 10.07.2017 at 02.00 
a.m. PW.9 SIP Muhammad Aslam Jamali, the SHO, who is also investigating officer, 
had found two injured persons in unconscious condition in dikki of the subject car and 
then took them in the same car to Taluka hospital Digri, where one of them, who was 
subsequently identified to be Irfan Ali Otho, had died and other one to be PW.4 injured 
Imran Ali Sodhar, but the said car was not secured and it was on 27.07.2017 at 1400 
hours when the recovery of the said car was shown to have been made as is evident from 
mashirnama of recovery produced at Ex.8/G, and no explanation about the preservation 
and whereabouts of the said car for 17 days from 10.07.2017 to 27.07.2017, has been 
offered by the prosecution. The prosecution case is that PWs came to know about 
the incident through cell phone calls and source of tracker, but neither the cell phone 
numbers on which the PWs and their relatives had repeatedly talked to each other were 
disclosed nor did the prosecution produce CDR and car tracker record to substantiate 
its case regarding receiving the alleged text message of PW.4 injured Imran Ali by the 
PWs and their telephonic talks with their relatives etc.

13. The prosecution case rests only on the statement of solitary witness PW.4 injured 
Imran Ali, but his statement being  self-destructive and contradictory with dishonest 
improvements, cannot be relied upon as he named all the five appellants in his statement 
during the trial before the learned trial Court, but when he was confronted to the contents 
of his alleged statement under Section 161 Cr.P.C, he conceded that names of the three 
appellants namely Wanjaro, Rajoo and Sono alias Sajan were not given by him in his 
statement under Section 161 Cr.P.C dated 31.07.2017, that was also confirmed by the 
investigating officer PW.9 SIP Muhammad Aslam Jamali in his evidence before the 
learned trial Court by stating that “it is correct that the injured Imran has not given 
names of accused Wanjaro, Rajoo and Sono in his statement produced by him at 
Ex.07-A”, such evasive stances and dishonest and deliberate improvements made by 
PW.4 injured Imran Ali, rendered his evidence unreliable.

14. Apart from the above, there are also other material and glaring contradictions, 
discrepancies, dishonest and deliberate improvements, and admissions adverse to the 
prosecution case, in the evidence of the prosecution witnesses e.g. PW.4 injured Imran 
Ali Sodhar has stated that after receiving injury of hard and blunt substance on his 
head, he became unconscious and gained his conscious after about 15 days at Liaquat 
National Hospital Karachi, but in cross-examination he has stated that after receiving 
blow on his head he remained conscious; that he was not conscious at Taluka hospital 
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Digri; that he does not know that he was conscious at Taluka hospital Digri and 
Hyderabad hospital, but was unable to speak; that the police recorded his statement on 
31.07.2017 at Liaquat National Hospital Karachi, but in cross-examination he stated 
that he does not know whether police visited the Karachi Hospital or not and the police 
recorded his statement on 31.07.2017 at PS Digri; while PW.3 complainant Ahmed Ali, 
who happened to be the brother of PW.4 injured Imran Ali Sodhar, stated that “his 
brother Imran remained admitted in Liaquat National Hospital Karachi for about 45 
days, but in cross-examination he stated that “I lodged F.I.R on 21.07.2017; my brother 
became conscious after 10 to 15 days at Liaquat National Hospital Karachi; I, injured 
Imran Ali, Sikandar and Jawaid Magsi went together at PS Digri and lodged the 
F.I.R at about 02.00 P.M”, which was lodged on 21.07.2017, while PW.6 Jawaid Magsi 
did not state about his having gone to Police Station Digri alongwith PW.3 complainant 
Ahmed Ali and Sikandar at the time of the lodgment of the F.I.R, but he went on to say 
that “I was brought by the SHO at PS Digri and after usual inquiry I was released”, 
meaning thereby PW.6 Jawaid Magsi being suspect was arrested and then was released 
after inquiry and whereas Sikandar was neither cited as witness nor was examined by 
the police; PW.3 complainant Ahmed Ali stated that “on 11.07.2017 my brother Bashir 
Ahmed contacted with PW.5 Imran Otho brother of deceased Irfan Ali on mobile 
phone” while PW.5 Imran Otho has stated that “my brother Shah Jehan informed me 
on mobile phone at about 1430 hours about murder of my brother Irfan Ali on the 
very first day (10.07.2017); my brother Shah Jehan also told me on mobile phone that 
he was informed by DSP Abad PS about the murder of deceased” but Bashir Ahmed, 
the brother of injured Imran Ali, Shah Jehan, brother of PW.5 Imran Otho and deceased 
Irfan Ali, and DSP Abad PS were neither cited as witnesses nor were examined by the 
police and/or by the prosecution, PW.5 Imran Otho has stated that “on 11.07.2017 I and 
Nadeem Left Karachi through coach for Digri, we came to Hyderabad by coach and 
then from Hyderabad we went through van to PS Digri and reached at PS Digri at 
about 1445 hours, we first went to PS Digri and then alongwith police went to hospital, 
Doctor and SHO showed the dead body of deceased to us at hospital for identification”, 
while PW.9 SHO SIP Muhammad Aslam Jamali has stated that “I contacted Imran 
Otho, brother of deceased (Irfan Ali), the relatives of the deceased came at PS, I was 
at PS when the dead body was identified by the relatives of the deceased at hospital”, 
lash chakas form and danistnama produced at Ex.8/C and 8/D, reveal that the same 
were prepared at 02.30 P.M (1430 hours) and at 1445 hours respectively with the 
signatures of PW.5 Imran Otho and Nadeem Otho, who acted as mashirs; PW.10 mashir 
PC Roshan Ali Noohani, who alongwith SIP Muhammad Aslam Jamali and other staff 
reached at the pointed place on 10.07.2017 at 02.00 a.m night, has stated that “no 
person was available near the car; the doors of the car were not locked, the doors of 
the car were opened; the Dighi (sic) of the car was not locked; the blood was lying in 
the Dighi there were two doctors at the hospital; both the doctors checked both the 
injured at the same time; clothes of injured were received by SIP Hootchand at 0225 
hours and there were blood stains on front and back side of the clothes; while PW.9 
SIP Muhammad Aslam Jamali has stated that “we saw the car, doors of the car were 
closed about 15-20 persons were standing near the car and Dighi of the car was also 
locked; I myself inspected the car by opening the Dighi; there were no blood marks 
in the Dighi of the car; the doctor first checked deceased and then injured”, PW.3 
complainant Ahmed Ali stated that “I, injured Imran Ali, Sikandar and Jawaid Magsi 
went together at PS Digri and lodged the F.I.R”, while PW.9 SIP Muhammad Aslam 
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Jamali has stated that “complainant Ahmed Ali and Imran Otho, brother of deceased 
had come to lodge F.I.R by car on 21.07.2017 at about 1430 hours; PW.4 injured 
Imran Ali has deposed that “I do not know that there were houses/cabins near the 
place of incident” while PW.9 SIP Muhammad Aslam Jamali has stated that “there are 
houses near the place of incident” and whereas PW.5 mashir Imran Otho, who 
happened to be the brother of  deceased Irfan Ali Otho, has stated that “the place of 
vardhat is surrounded by the houses; SHO PS Digri showed the place of vardhat to 
us; some private persons gathered at the place of vardhat on seeing the police; the 
police did not ask any private person to act as mashir; there were no foot prints and 
blood marks at the place of incident; I do not remember the date of preparation of 
mashirnama of clothes of the deceased; all the mashirnamas were prepared by the 
police at PS and police obtained our signatures also on mashirnamas at PS; when we 
first came at PS Digri SHO Muhammad Aslam Jamali met us who went to us to 
hospital and conducted all karwai; the police obtained my signature and signature of 
co-mashir on 2-3 blank papers for preparation of mashirnamas; the police did not 
record my statement under Section 161 Cr.P.C; accused Imran Jat was with us at the 
time of visiting the place of vardhat; I, Nadeem, Sikandar and Ahmed Ali went to the 
place of incident by our taxi car, while police reached at the place of incident by 
police mobile at 1300 hours”, (shown to have been inspected on 27.07.2017), while 
PW.3 complainant Ahmed Ali has stated that after 24.07.2017 he never went to Digri, 
and whereas PW.9 SHO SIP Muhammad Aslam Jamali did not depose about complainant 
Ahmed Ali’s and Sikandar’s presence alongwith mashirs PW.5 Imran Otho and PW 
Nadeem (not examined) at the time of inspection of the place of vardhat; PW.8 SIP 
Hootchand has stated that “about 1 ½ hours was consumed by the doctor to examine 
the injured; I do not know which injured was examined first by the doctor; I do not 
remember as to how many injures were seen on the body of the deceased and injured”; 
while PW.1 Dr. Ehtisham-ul Haque has stated that “I first examined the injured on 
10.07.2017 at 03.00 a.m, I consumed about 30 minutes in examination of injured, the 
injured was conscious when brought at hospital; the relatives of injured and deceased 
came at hospital on the next day but I do not know their names”; there are also 
material admissions adverse to the prosecution case made during the trial such as PW.5 
mashir Imran Otho, who happened to be the real brother of deceased Irfan Ali Otho and 
acted as mashir of the place of vardhat, identification of his deceased brother Ifran Ali 
Otho, securing clothes of deceased and preparation of lash chakas form, danistnama 
etc, has stated that “mashirnamas were written by WHC, but I do not remember his 
name; I do not remember the date of preparation of mashirnama of clothes of the 
deceased; all mashirnamas were prepared by the police at PS and obtained our 
signatures also on mashirnamas at PS; the police obtained my signature and signature 
of co-mashir on 02-03 blank papers for preparation of mashirnamas; police did not 
record my statement under Section 161 Cr.P.C; accused Imran Jat was with us at the 
time of visiting the place of vardhat”; PW.9 IO SIP Muhammad Aslam Jamali has 
stated that “accused were not known to the injured and relatives of the deceased and 
we disclose the accused as their real culprits for registration of F.I.R against them 
and then they lodged the F.I.R as told by us; I did not lodge F.I.R on behalf of the 
State in this case; I directed SIP Hootchand verbally to complete the formality”; 
while PW.8 SIP Hootchand has stated that “I do not know that the accused are falsely 
involved in this case; I do not know why SHO Muhammad Aslam Jamali directed me 
for preparation of mashirnamas etc”.
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15. So far the alleged confessional statements of the appellants is concerned, all the 
appellants had retracted the alleged confessional statements by pleading not their guilty 
to the charge and then in their statements recorded under Section 342 Cr.P.C by denying 
to have confessed their guilt. The confessional statements of the appellants would reveal 
that the same are more or less in the same sequence and contained almost the same 
words and phrases, which in ordinary course was not possible unless copied from each 
other or referred to at the time of their recording, diminishing their evidentiary value on 
this score too.

16. In order to ascertain the veracity of the alleged confessional statements of the appellants, 
the circumstances under which they are recorded are to be examined carefully, as for 
placing reliance on the confessional statement it is well settled principle of law that 
it should not only be true, voluntary and believable, but it should be without fear, 
favour or any inducement and it must be consistent and coherent to the facts and the 
circumstances of the prosecution case; the statement of accused becomes confession 
only when it is recorded in compliance of provisions of Section 164 and 364 Cr.P.C and 
necessary precautions and formalities are observed; the conviction can be based on sole 
confessional statement of accused provided the same is voluntary and true and necessary 
precautions and formalities are adhered to; the Court can accept a retracted confession 
after making inquiry into all the material points and surrounding circumstances and 
satisfying itself fully that the confession cannot be, but be true, and it is corroborated by 
clear, cogent and independent evidence; the corroboration of material particulars of the 
retracted confession with the other pieces of independent evidence in the case would 
mean the corroboration of those parts of retracted confession with the other pieces of 
evidence in the case which would establish the link of accused with the commission 
of offence with which he is charged; mere delay in recording confession, in principle, 
is not fatal to the prosecution when the Court is satisfied that the confession is true 
and voluntary, but if there are circumstances which would cast shadow of doubt on its 
genuineness then it should be excluded from consideration and long delay in recording 
judicial confession in such a case would be fatal. Per prosecution appellants Irfan Ali 
and Imran Ali Jat were arrested on 25.07.2017 and appellants Wanjaro, Rajoo and Sono 
alias Sajan were arrested on 26.07.2017, and according to PW.9 IO SIP Muhammad 
Aslam Jamali (the SHO) the appellants confessed their guilt on the date of their arrest; 
they were produced before the learned Civil Judge and Judicial Magistrate Digri for 
the purpose of their remand, but admittedly neither the appellants confessed their 
guilt nor did the police make a request to the learned Judicial Magistrate for recording 
their confessional statements and it was 02.08.2017 when their alleged confessional 
statements were shown to have been recorded as is evident from the evidence of PW.9 
SIP Muhammad Aslam Jamali and PW.11 Mr. Aamir Latif learned Civil Judge & Judicial 
Magistrate, for, PW.9 SIP Muhammad Aslam has stated that during interrogation all the 
accused admitted their guilt and were ready to confess before the Magistrate and in 
cross-examination he stated that the accused had admitted their guilt on the day of their 
arrests while PW.11 Mr. Amir Latif learned Civil Judge and Judicial Magistrate-I Digri 
has stated that “all accused were produced before me for their remand also prior to 
the date of their confessional statements; no accused had confessed at the time of 
their remand”, while PW.3 complainant Ahmed Ali has stated that the police called us 
at PS on 24.07.2017 to identify the arrested accused, therefore, I, my brother Bashir 
and Hafiz Ali Gohar came from Karachi to PS Digri and identified the accused at 
PS and that I never visited PS Digri after 24.07.2017, meaning thereby the appellants 



Federal Shariat Court of Pakistan

Page No. 332

were already arrested and were shown to PWs on 24.07.2017 even prior to their alleged 
dates of arrests viz 25.07.2017 and 26.07.2017; moreover, the alleged confessional 
statements of the appellants cannot be used as a substantive piece of fact, for, there 
is unexplained and un-warranted delay of four days in recording such confessional 
statements as the appellants were produced before the same Magistrate for remand 
purpose, but the appellants had not shown their willingness to record their confessional 
statements as was admitted by PW.11 learned Civil Judge and Judicial Magistrate by 
deposing that “it is correct that all accused were produced before me for their remand 
also prior to the date of their confessional statement; it is correct that no accused had 
confessed at the time of their remand; no accused had shown willingness to confess 
when they produced for remand; I do not remember as to for how many times the 
accused were produced before me for remand”; PW.9 SIP Muhammad Aslam Jamali 
has also admitted, stating that “the accused had admitted their guilt on the day of 
their arrest, all the accused admitted their guilt and were ready to confess before the 
Magistrate”, if the appellants, who were shown arrested on 25.07.2017 and 26.07.2017, 
had voluntarily confessed their guilt and became ready to record their confessional 
statements before the learned Magistrate on their dates of arrests, then why their alleged 
confessional statements were recorded after 7-8 days of their arrests on 02.08.2017?, 
although they were undeniably produced before the same Judicial Magistrate for the 
purpose of remand prior to the date of recording their alleged confessional statements. 
And thus it is quite unbelievable as to what prompted the appellants to confess their 
guilt leaving serious doubt to their being voluntary, genuine, true or believable.

17. Moreover the alleged confessional statements of appellants produced at Exs.5/A to 5/E 
would reveal that they are not only vague in nature, lacking in material particulars 
relating to the alleged incident and self-destructive and contradictory to the prosecution 
case, but are also not in conformity with the requirement of law and rules meant for 
recording of the confessional statement of an accused, for, question as to why they 
are confessing their guilt for commission of the alleged offence, was asked from any 
of the appellants, and the ages of the appellants are also not mentioned in the alleged 
confessional statements, which is even admitted by PW.11 learned Judicial Magistrate 
stating that “It is correct that age of any accused is not mentioned in the confessional 
statement”, in his alleged confessional statement, produced at Ex.15/A, appellant Irfan 
Ali Jat is shown to have stated that “I and Rajoo Bheel strangulated the neck of Irfan 
Otho and strangulated his neck with Nara (string) so that he should die; finally, 
we murdered him”, while in his alleged confessional statement, produced at Ex.15/D, 
appellant Rajoo is shown to have stated that “sir, I tied the hands of Irfan Otho, Irfan 
Jat gave him blows and I also gave him blows together and in the last Irfan Jat 
murdered Irfan Otho by strangulation” in his alleged confessional statement, produced 
at Ex.15/B, appellant Imran Ali Jat is shown to have stated that “I caught hold of 
Imran Sodhar, Sono and Wanjaro gave him blows due to that Imran was seriously 
injured” while in his alleged confessional statement, produced at Ex.15/C, appellant 
Wanjaro is shown to have stated that “sir, I strangulated Imran Sodhar and Irfan Jat 
also strangulated Sodhar, sir we have committed the crime. Imran and Irfan both 
are relatives; they joined us in this crime”, and whereas in his alleged confessional 
statement, produced at Ex.15/E, appellant Sono alias Sajjan is shown to have stated that 
“sir I have committed this offence. I caught hold of Imran Sodhar, who was driver, 
Wanjaro and Imran Jat strangulated the driver with nara (string)”.
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18. Apparently the learned Judicial Magistrate did not record the alleged confessional 
statements of the appellants in accordance with the High Court Rules and Law so much 
so that he was not confident as to whether the same were recorded on oath or not; 
the repeated time for reflection for recording confessional statements was to be given 
to the appellants before recording their confessional statements as required under the 
rules and law, but no such reflection time was given to the appellants; per PW.9 SIP 
Muhammad Aslam Jamali he produced all the accused together before the concerned 
Magistrate, who recorded their statements separately by consuming about 20 minutes in 
each; under these circumstances, the alleged confessional statements of the appellants 
besides being involuntary, untrue and unbelievable are also not in accordance with the 
law and rules and thus are of no help to the prosecution and are liable to be excluded 
from consideration.

19. It is pertinent to note that the appellants were not known to the solitary eye witness PW.4 
injured Imran Ali as was even admitted by him by deposing that “the passenger was 
not known to me; Jawaid Magsi did not know the passenger”, and PW.9 Investigating 
Officer SIP Muhammad Aslam Jamali has also deposed that “accused were not 
known to the injured and relatives of the deceased”. Under the given circumstances, 
identification of the appellants through PW.4 injured Imran Ali Sodhar was essential, but 
no such identification parade was held which has also created doubt in the prosecution 
case. It is further added that PW.9 SIP Muhammad Aslam Jamali (SHO) in his cross-
examination has admitted that “accused were not known to the injured and relatives 
of the deceased and we disclose the accused as their real culprits for registration of 
F.I.R against them and then they lodged the F.I.R as told by us”, and in such view 
of the matter, the defence plea about the implication of the appellants in this case by 
the police at the instance of an influential person due to their enmity with him, carries 
weight.

20. The aforementioned infirmities; material and glaring contradictions; admissions adverse 
to the prosecution case; and dishonest and deliberate improvements to strengthen the 
prosecution case during the trial in the statements by the PWs qua the contents of the 
F.I.R, and their statements under Section 161 Cr.P.C, rendered the credibility of the 
prosecution witnesses doubtful and their evidence unreliable and no explicit reliance 
can be placed upon their evidence and the entire case of the prosecution is shrouded in 
mystery. Reliance in this context is placed on the case of AKHTAR ALI and others V. 
The State (2008 SCMR 6), wherein the Hon’ble Supreme Court of Pakistan has held 
that:-

“It is also a settled maxim when a witness improves his 
version to strengthen the prosecution case, his improved 
statement subsequently made cannot be relied upon as the 
witness had improved his statement dishonestly, therefore, 
his credibility becomes doubtful on the well known 
principle of criminal jurisprudence that improvements 
once found deliberate and dishonest cast serious doubt on 
the veracity of such witness. See Hadi Bakhsh’s case PLD 
1963 Kar. 805.”  

In case of MUHAMMAD MANSHA Vs. The STATE [2018 SCMR 772], the Hon’ble 
Supreme Court of Pakistan has held that: 
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Once the Court comes to the conclusion that the eye-witnesses had 
made dishonest improvements in their statements then it is not safe to 
place reliance on their statements. It is also settled by this Court that 
when ever a witness made dishonest improvement in his version in 
order to bring his case in line with the medical evidence or in order 
to strengthen the prosecution case then his testimony is not worthy 
of credence. The witnesses in this case have also made dishonest 
improvement in order to bring the case in line with the medical 
evidence (as observed by the learned High Court), in that eventuality 
conviction was not sustainable on the testimony of the said witnesses. 
Reliance, in this behalf can be made upon the cases of Sardar Bibi 
and another v. Munir Ahmad and others (2017 SCMR 344), Amir 
Zaman v. Mahboob and others (1985 SCMR 685), Akhtar Ali and 
others v. The State (2008 SCMR 6), Khalid Javed and another v. The 
State (2003 SCMR 1419), Mohammad Shafiqe Ahmad v. The State 
(PLD 1981 SC 472), Syed Saeed Mohammad Shah and another v. 
The State (1993 SCMR 550) and Mohammad Saleem v. Mohammad 
Azam (2011 SCMR 474).

In the case of MUHAMMAD ILYAS V. THE STATE (1997 SCMR 25), the Hon’ble 
Supreme Court of Pakistan has held that:-

“It is wellsettled principle of law that where evidence creates 
doubt about the truthfulness of prosecution story, benefit of such 
a doubt had to be given to the accused without any reservation. 
In the result, there is no alternative but to acquit the appellant 
by giving him benefit of doubt”.

21. In view of what has been stated above, it is crystal clear that there is absolutely no 
evidence worth consideration against the appellants to connect them with the offence 
alleged against them and the prosecution case is full of doubts. And, thus, the prosecution 
has miserably failed to prove its case against the appellants beyond a reasonable doubt; it 
needs no reiteration that a single circumstance creating reasonable doubt in the prudent 
mind about the guilt of the accused, benefit thereof is to be extended to the accused 
not as a matter of grace or concession, but as matter of right. Reliance in this context is 
placed on the case of GHULAM QADIR and 2 others V. THE STATE (2008 SCMR 
1221), wherein the Hon’ble Supreme Court of Pakistan has held that:-

“16. It needs no reiteration that for the purpose of giving benefit of 
doubt to an accused person, more than one infirmity is not required, a 
single infirmity creating reasonable doubt in the mind of a reasonable 
and prudent mind regarding the truth of the charge-makers the whole 
case doubtful. Merely because the burden is on the accused to prove 
his innocence it does not absolve the prosecution from its duty to prove 
its case against the accused beyond any shadow of doubt end this 
duty does not change or vary in the case. A finding of guilt against an 
accused person cannot be based merely on the high probabilities that 
may be inferred from evidence in a given case. Mere conjectures and 
probabilities cannot take the place of proof. Muhammad Luqman v. 
The State PLD 1970 SC 10.”
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In the case of MUHAMMAD MANSHA supra, the Hon’ble Supreme Court of 
Pakistan has observed that:

“4. Needless to mention that while giving the benefit of doubt to an 
accused it is not necessary that there should be many circumstances 
creating doubt. If there is a circumstance which creates reasonable 
doubt in a prudent mind about the guilt of the accused, then the accused 
would be entitled to the benefit of such doubt, not as a matter of grace 
and concession, but as a matter of right. It is based on the maxim, “it 
is better that ten guilty persons be acquitted rather than one innocent 
person be convicted”. Reliance in this behalf can be made upon the 
cases of Tariq Pervez v. The State (1995 SCMR 1345), Ghulam Qadir 
and 2 others v. The State (2008 SCMR 1221), Muhammad Akram v. 
The State (2009 SCMR 230) and Muhammad Zaman v. The State 
(2014 SCMR 749).

In the case of MUHAMMAD AKRAM v. THE STATE (2009 SCMR 230), the 
Hon’ble Supreme Court of Pakistan has held that:

“It is an axiomatic principle of law that in case of doubt, the benefit 
thereof must accrue in favour of the accused as matter of right and 
not of grace.  It was observed by this Court in the case of Tariq Pervez 
v. The State 1995 SCMR 1345 that for giving the benefit of doubt, it 
was not necessary that there should be many circumstances creating 
doubts.  If there is circumstance which created reasonable doubt 
in a prudent mind about the guilt of the accused, then the accused 
would be entitled to the benefit of doubt not as a matter of grace and 
concession but as a matter of right.”

22. Patently, the aforesaid material and glaring contradictions, infirmities; admissions 
adverse to the prosecution case; and, dishonest and deliberate improvements in the 
statements of the prosecution witnesses during the trial to strengthen the prosecution 
case, which did go to the root of the case, rendering it highly doubtful, were not at all 
attended to by the trial Court while passing the impugned judgment, convicting and 
sentencing the appellants, although the learned trial Court was obliged to take into 
consideration the material placed before it for arriving at the conclusion as to whether 
a fact was proved or not, because the proof of a fact depends upon the probability of its 
having existed. In such view of the matter, the impugned judgment dated 14.11.2019, 
suffers from mis-reading and non-reading of the evidence. And, thus, the conviction 
and sentence awarded to the appellants cannot sustain, therefore, the two captioned Jail 
Criminal Appeals are allowed and conviction and sentence awarded to appellants Irfan 
Ali, Imran Ali, Wanjaro, Rajoo and Sono alias Sajjan vide impugned judgment 
dated 14.11.2019 are set-aside and the appellants are acquitted of the charge and they 
are directed to be released forthwith, if their custody is not required in any other case. 

JUSTICE KHADIM HUSSAIN M. SHAIKH

JUSTICE DR. SYED MUHAMMAD ANWER
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JUDGMENT

KHADIM HUSSAIN M. SHAIKH –J. This judgment will dispose of both the captioned 
appeals, which are directed against the single judgment dated 25.03.2021, passed by the 
learned Additional Sessions Judge-II Larkana, in Sessions Case No.455 of 2015 re-The State 
v. Ali Khan and others, emanating from Crime No.23 of 2015 registered at P.S Darri, whereby 
appellants Ali Khan son of Arbab Ali Mahar, Mour son of Miandad Bughio, Muhammad Yousif 
son of Ghulam Qadir Bughio and Ahmed Ali alias Fouji son of Faqir Muhammad Sandelo have 
been convicted for offence under Section 17 (3) of the Offences Against Property (Enforcement 
of Hudood) Ordinance, 1979 and sentenced them to suffer R.I. for seven years and to pay fine 
of Rs.10,000/- (ten thousand only) each and in case of default to further undergo S.I. for two 
months; the appellants have also been convicted for offence punishable under Section 452 of 
The Pakistan Penal Code, 1860 (XLV of 1860) (“The Act”) and sentenced them to suffer R.I. 
for four years; and the appellants have further been convicted for offence punishable under 
Section 506(2) of The Act and sentenced them to suffer R.I. for two years. All the sentences 
were ordered to run concurrently, extending the appellants benefit of Section 382-B of The 
Code of Criminal Procedure, (Act V of 1898) (“The Code”).   

2. Briefly, the facts of the prosecution case are that on 31.03.2015 at 05:30 a.m. (morning), 
complainant Zulfiqar Ali, his brother Rajib Ali and his son Sabir Hussain were present 
in their house situated in Gahno Khan Colony Larkana. As they opened the outer door 
to go to their work, they saw 06 (six) armed persons; of them three were identified as 
Ahmed Ali alias Fouji, having Kalashnikov, Ali Khan, having Kalashnikov, and Asif 
Ali, having pistol, while the other three persons were unidentified. Accused Ahmed Ali, 
Ali Khan and Asif Ali allegedly went inside the room of the house of the complainant 
while the unidentified persons had overpowered them. The accused, who went inside 
the room, after sometime came out, having bundles in their hands, which they took 
away and while leaving accused Ali Khan drove away motorcycle CD-70 parked in the 
corridor of the complainant’s house. On checking, the complainant found ornaments 
of gold, three mobile sets, one tablet set, four wrist watches, one USB, one wallet, 
containing cash of Rs.17,000/-, one identity card and one student card in the name 
of Rajib Ali, cash amount of  Rs.350,000/-, missing. The complainant then went to 
accused Ali Khan Mahar at his village Wadda Mahar, who promised to return the robbed 
articles to them, but he did not return the same to the complainant party. Thereafter 
the complainant after consulting with his nek-mard appeared at police Station Dari, 
Larkana and lodged the captioned F.I.R on 09.04.2015.

3. After completing the investigation, final report under Section 173 of The Code was 
submitted wherein the name of appellant Muhammad Yousif was placed in Column 
No.2, finding him innocent. After completing the formalities, a formal charge was 
framed against two accused namely Ali Khan and Mour who then were in custody. 
Earlier the prosecution examined SIP Sajjad Hussain at Ex.11 as PW.1 and SIP Irshad 
Ali at Ex.14 as PW.2. Thereafter co-accused Ahmed Ali alias Fouji and appellant 
Muhammad Yousif joined the trial and in result whereof an amended charge was framed 
against all the four appellants on 01.02.2018 at Ex.28. Then the prosecution examined 
in all 10 PWs namely Zulfiqar Ali at Ex.33 as PW.1, Sabir Hussain at Ex.34 as PW.2, 
Rajib Ali at Ex.35 as PW.3, SIP Sajjad Hussain at Ex.39 as PW.4, Fida Hussain at 
Ex.42 as PW.5, SIP Zulfiqar Ali at Ex.43 as PW.6, LNC Karam Khan at Ex.44 as PW.7, 
SIP Zubair Ahmed at Ex.45 as PW.8, SIP Irshad Ali at Ex.48 as PW.9 and SIP Sajjad 
Hussain at Ex.50 as PW.10, whereafter the prosecution closed its side vide statement 
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Ex.51. On conclusion of the trial, statements of the appellants under Section 342 of The 
Code were recorded, wherein they denying the prosecution allegations, professed their 
innocence. They, however, neither examined themselves on oath under Section 340(2) 
of The Code nor did they examine any person as their defence witness. After conclusion 
of the trial and hearing the parties’ counsel, the learned trial Court has convicted and 
sentenced the appellants vide impugned dated 25.03.2021 as discussed in paragraph-1 
supra. 

4. Having felt aggrieved by the aforesaid judgment, convicting and sentencing the 
appellants, the appellants have preferred both the captioned appeals.

5. The learned Advocate for appellant Muhammad Yousif has mainly contended that the 
F.I.R was delayed by 09 days without proper explanation thereof, which is fatal to 
the prosecution case; that there are material contradictions in the evidence led by the 
prosecution; that no identification parade of appellant Muhammad Yousif was conducted; 
that no incriminating article was recovered from appellant Muhammad Yousif; that 
appellant Muhammad Yousif is innocent and  he has been falsely implicated in this case 
by the complainant party due to their enmity over the property; and, that the prosecution 
has failed to prove its case against appellant Muhammad Yousif beyond reasonable 
doubt. The learned counsel prays that the appeal may be allowed and appellant 
Muhammad Yousif may be acquitted of the charge, extending him benefit of doubt. 
The learned counsel for appellants Ali Khan, Mour and Ahmed Ali alias Fouji adopting 
the arguments advanced by the learned counsel for appellant Muhammad Yousif, has 
further submitted that the prosecution case is full of doubts; that the appellants are 
innocent and they have been falsely implicated in this case by the complainant party 
due to their dispute with them over the landed property; that the learned trial Court, 
without appreciating the evidence brought on record in proper manner, has passed the 
impugned judgment, convicting and sentencing the appellants. The learned Counsel 
prays for acquittal of the appellants. 

6. The learned Advocate for the complainant has mainly contended that the appellants 
duly armed with deadly weapons entered into the house of the complainant and robbed 
them of the ornaments of the gold, cash amount and one motorcycle CD-70 from the 
house of the complainant; that some of the robbed articles have been recovered on 
the pointation of Appellant Mour; that there are minor contradictions in the evidence 
led by the prosecution; that the prosecution has proved its case against the appellants 
beyond any shadow of doubt; and, that the learned trial Court has rightly convicted the 
appellants. The learned Additional Prosecutor General, Sindh, adopting the arguments 
of the learned counsel for the complainant, prays for dismissal of both the instant 
appeals. 

7. I have considered the submissions of the learned counsel for the parties and have gone 
through the evidence brought on the record with their assistance.

8. From a perusal of the record, it would be seen that the incident was shown to have taken 
place on 31.03.2015 at 05:30 a.m. and whereas the F.I.R was lodged on 09.04.2015 at 
2000 hours i.e. after 09 days of the incident; the statement of the PWs under Section 
161 of The Code were recorded with further delay on 25.04.2015 i.e. after more than 
25 days of incident and 16 days of the lodgment of the F.I.R and there is no plausible 
explanation for such an inordinate delay in lodgment of the F.I.R and recording 
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statements of the PWs; it is reiterated that the delay in lodgment of the F.I.R has been 
viewed with grave suspicion, how much it throws clouds of suspicion on the seeds 
of prosecution, depends upon a variety of factors, it requires careful scrutiny when 
number of accused is large and such delay has resulted in embellishment, which was 
a creation of afterthought, assuming importance going to the extent of being fatal to 
the prosecution case in absence of convincing explanation, which prima facie points 
out to fabrication of the prosecution story; and such an unexplained inordinate delay 
in lodgment of the F.I.R and in recording statements of the PWs under Section 161 
of The Code, which being significant could not be lost sight of, for, under the given 
circumstances, the possibility of false implication of the appellants after consultations 
and deliberations could not be ruled out. Reliance in this context is placed on the case of 
AKHTAR ALI and others v. The State (2008-SCMR-6), wherein the Hon’ble Supreme 
Court of Pakistan has held that:-

“It is also an admitted fact that the FIR was lodged by 
the complainant after considerable delay of 10/11 hours 
without explaining said delay. The FIR was also not lodged 
at Police Station as mentioned above. 10/11 hours delay in 
lodging of FIR provides sufficient time for deliberation and 
consultation when complainant had given no explanation 
for delay in lodging the FIR.”

In the case of AYUB MASIH VS. THE STATE [PLD 2002 SC 1038], the Hon’ble 
Supreme Court of Pakistan has held that:

“Unexplained inordinate delay in lodging the FIR is an 
intriguing circumstance, which tarnishes the authenticity 
of the FIR, casts a cloud of doubt on the entire prosecution 
case and is to be taken into consideration while evaluating 
the prosecution evidence. It is true that unexplained delay 
in lodging the FIR is not fatal by itself and is immaterial 
when the prosecution evidence is strong enough to sustain 
conviction but it becomes significant where the prosecution 
evidence and other circumstances of the case tend to tilt 
the balance in favour of the accused.”   

In case of MUHAMMAD ASIF Vs. The STATE [2017 SCMR 486], the Hon’ble 
Supreme Court of Pakistan has held that:

“There is a long line of authorities/precedents of this Court 
and the High Courts that even one or two days unexplained 
delay in recording the statements of eye witnesses would 
be fatal and testimony of such witnesses cannot be safely 
relied upon.

9. Record further reveals that only three accused namely appellants Ahmed Ali alias Fouji, 
Ali Khan and one Asif Ali were named in the belated F.I.R and whereas three unknown 
culprits were shown therein by the complainant, who by making improvement recorded 
his further statement on 17.04.2015 i.e. after more than 17 days of the incident and 06 
days of lodgment of the F.I.R wherein he added name of appellant Mour as an accused, but 
matter did not end there as he by recording his second further statement dated 22.04.2015 
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added appellant Muhammad Yousif as an accused after 21 days of the incident and 13 
days of the lodgment of the F.I.R, despite the fact that Muhammad Yousif was already 
known to the complainant and there is dispute between them over the property that has 
been admitted by PW.6 SIP Zulfiqar Ali by deposing that “it is correct to suggest that in 
the further statement of the complainant dated 17.04.2015 he did not nominate accused 
Muhammad Yousif, the complainant and Muhammad Yousif are acquainted to each 
other; there are some disputes over a plot between complainant and accused Muhammad 
Yousif; no any description or Hulia of unidentified accused is disclosed in the F.I.R”. It 
needs no reiteration that any statement or further statement of the complainant recorded 
during investigation by the police would neither be equated with F.I.R nor is read as a part 
of the F.I.R; but it can be treated as statement under Section 161 of The Code, which can 
only be used by the accused to contradict the witness and the same cannot be used by the 
prosecution; such an unexplained inordinate delay of more than 09 days in lodgment of the 
F.I.R and improved supplementary statements of the complainant one after the other with 
further delay of 06 days and 13 days respectively of the F.I.R, which also made the basis 
for other alleged eye witnesses, who recorded their statements under Section 161 of The 
Code, on 25.04.2015 i.e. after 25 days of the incident, 16 days of the lodgment of F.I.R, 
03 days of the second supplementary statement dated 22.04.2015 of the complainant, 
clearly establish their coming into existence after due deliberations and consultations. 
And, thus the complainant and alleged eye witnesses would be unreliable. Reliance in 
this context is placed on the cases of FALAK SHER alias SHERU versus THE STATE 
(1995 SCMR 1350) and Khalid Javed and another versus The State (2003 SCMR 
1419). Admittedly, the three accused were not known to the complainant and PWs Sabir 
Hussain and Rajib Ali, therefore, holding of identification test of the three unidentified 
accused, which included appellants Mour and Muhammad Yousif, (not named in the 
F.I.R) through the complainant and PWs was very much necessary for the reason that 
the purpose of identification test is to test that evidence and is a check against the false 
implication; it would be a good piece of evidence against the genuine culprits, for, the 
safe rule is that the sworn testimony of the witness in the Court as to the identity of the 
accused, who were strangers to the witnesses, generally speaking, required corroboration, 
which should be in the form of an earlier identification proceeding, but no identification 
parade was carried out through the PWs prior to their statements before the learned trial 
Court and as such the identity of appellants Mour and Muhammad Yousif connecting 
them with the commission of alleged offence is completely lacking in this case, hence no 
reliance can be placed on the statements of PWs complainant Zulfiqar, Sabir Hussain and 
Rajib Ali, who all allegedly claimed themselves to be the eye witnesses.

10. On evaluating the evidence and the documents adduced in evidence, I find that, in his 
F.I.R Ex.12, PW complainant Zulfiqar Ali Bughio, has stated that he, his brother named 
Rajib Ali, whose son and their other family members woke up in the early morning in 
order to proceed to bricklins and opened the outer gate at about 05:30 a.m. when they 
witnessed 06 (six) armed persons forcibly intruded into their house and whereas in his 
statement before the Court he has stated that at that time he was slept in the room, his 
son and brother were sleeping in separate rooms while PW.2 Sabir Hussain Bughio, 
who happened to be the son of complainant, has stated that he slept in veranda at the 
time of robbery; his father awakened him from the sleep and whereas PW.3 Rajib Ali 
does not state about his sleeping at that time in a room. The complainant has stated 
that on 22.04.2015 accused Mour was arrested and whereas PW SIP Irshad Ali, who 
then was ASI and first investigating officer, has stated that on 17.04.2015, he recorded 
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further statement of the complainant in which he disclosed the name of accused Mour; 
on the same date he left the police station vide entry No.34 and proceeded to Airport 
road wherefrom he arrested accused Mour son of Miandad by associating PC Karam 
Khan and PC Nadar Ali to act as mashirs; but he has admitted that entry No.34 does not 
transpire that the subordinate staff members accompanied him when he left the police 
station to visit the place of incident and whereas PW.7 mashir NLC Karam Khan Ex.44 
has stated that on 17.04.2015 he alongwith ASI Irshad Ali Shahani, PC Nadir Ali, PC 
Abdul Khalique, PC Abdul Ghafoor Shaikh left P.S under entry No.34 for investigation 
in crime No.23 of 2015 P.S Dari; and after visiting from different places, ASI Irshad Ali 
Shahani received spy information that accused Mour is standing at the Airport road at 
PEPSI Colla Deepo, then they reached at the pointed place at about 2015 hours where 
they tactfully apprehended/arrested him. The complainant has claimed that he had 
identified accused Mour before the police but investigating officer SIP Irshad Ali has 
stated that the complainant was not called at police station to identify accused Mour; PW 
Sabir Hussain has stated that he had accompanied with his father for lodging the F.I.R 
and whereas PW Rajib Ali has stated that they went to police station with complainant 
(for lodging F.I.R), but the complainant does not state about accompanying of either 
his son PW Sabir Bughio and or his brother Rajib Ali to the police station at the time 
of lodging the F.I.R and whereas PWs SIP Sajjad Hussain and SIP Irshad Ali both have 
stated that the complainant alone came at the police station for lodging of the F.I.R; the 
complainant has stated that he, his son Sabir Ali and his brother Rajib Ali including 
6/7 womenfolk were present in the house (at the time of incident) likewise PW.2 Sabir 
Hussain has stated that about 6/7 womenfolk alongwith 3 /4  children were present 
in the house at the time of incident and he further went on to say that the son of PW 
Rajib namely Waseem Ali Bughio aged about 18 years was also present in the house 
at the time of incident and whereas PW.3 Rajib Ali does not speak about availability 
of womenfolk, but he has admitted that his son namely Waseem was available in the 
house at the time of incident, who has not been cited as witness in this case. However, 
no one among the women and Waseem Ali was either examined by the prosecution 
or was cited as witness, which also adversely reflects upon the prosecution case, the 
complainant has stated that their house is consisted upon 4/5 rooms, while PW.2 Sabir 
Hussain has stated that their house is consisted upon 03 rooms with one veranda and 
whereas PW.3 Rajib Ali has stated that there are 03 rooms built on the ground floor in 
their house; the complainant has stated that accused Mour Bughio and Yousif Bughio 
were not known to him previously while PW.2 Sabir Hussain and PW.3 Rajib Ali have 
stated that accused Ali Khan and Ahmed Ali were already known to them, but they do 
not state about the identity of three other accused namely Mour, Muhammad Yousif and 
Asif Ali; in his F.I.R, the complainant has stated that they had identified and seen the 
accused namely Ahmed Ali alias Fouji, Ali Khan and Asif Ali and three unidentified 
accused on the light of bulbs but in evidence no one among the PWs including the 
complainant has shown any source of light on which they had seen and identified 
the accused. The mashirnama of place of incident does not show the availability of 
any electricity bulb at the place of incident; moreover, the complainant in his F.I.R 
has not given any description or marks of identification of the unidentified accused 
i.e. their structure or their physique and or color etc and in absence of such material 
description or marks of identification of the appellants Muhammad Yousif and Mour, 
who were not named in the F.I.R, no reliance can be placed on the statements of PWs. 
PW complainant and PW.3 Rajib Ali have stated that the accused remained available in 
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the house for about half an hour during the robbery while PW.2 Sabir Hussain has stated 
that about one and half hour was consumed in robbery; PW.5 mashir Fida Hussain, 
who is allegedly mashir of recovery of alleged stolen property, has admitted that the 
mashirnama was prepared at the police station; on 22.04.2015 the complainant called 
him and went together to the police station on a motorcycle; the case property was not 
sealed, and it is not in his knowledge as to who was writing the mashirnama; second I.O 
SIP Zulfiqar Ali has stated that on 22.04.2015 after five days of the arrest of accused 
Mour Bughio he led the police party to the pointed place which was situated at the 
Southern side of Quaid e Awam University near the wall and produced one pair of 
neelum, one pair of ear rings, one ladies gold ring, one ladies watch, one gents watch 
and one mobile phone china and the property was sealed at the spot, such mashirnma 
of recovery was prepared by citing mashirs Fida Hussain and Gulzar and after reading 
over the contents of the same he obtained their signature and LTI over it. Thereafter the 
property was handed over to its real owner; per second I.O SIP, he received the case 
papers for further investigation on 20.04.2015, but he has not stated a single word about 
recording of further statement dated 22.04.2015 of the complainant wherein appellant 
Muhammad Yousif was nominated by him as an accused and suppressing such fact 
by the I.O. also adversely reflects upon the prosecution case; furthermore, the alleged 
recovered property namely ornaments of gold was not produced in evidence at the time 
of recording the depositions evidence of the PWs during the trial. 

11. So far the alleged recovery of one pair of neelum, one pair of ear rings, one ladies gold 
ring, one ladies watch, one gents watch and one mobile phone china is concerned, the 
same having not been proved, is of no help to the prosecution, for, appellant Mour was 
allegedly arrested on 17.04.2015 and he remained in police custody and the alleged 
recovery was shown to have been made on 22.04.2015 i.e. after 05 days of his arrest 
of the appellant; the alleged place of recovery being open and public place was also 
accessible to everyone; moreover, the alleged recovered property was not sealed at the 
spot and mashirnama thereof was prepared at the police station and it was not written in 
presence of the mashirs as is evident from the evidence of PW mashir Fida Hussain, who 
has stated that “mashirnama was prepared at police station, the case property was not 
sealed and it is not in my knowledge who was writing the mashirnama” descriptions 
and marks of identification and or weight of the alleged recovered ornaments of gold 
were not shown and even the identification test thereof was not made and the same 
having been already returned to their owner, were not produced in the learned trial 
Court at the time of recording evidence of the PWs as is evident from the statement of 
second I.O. SIP Zulfiqar Ali, who has stated that “I have not prepared any mashirnama 
of identification of the recovered property, the recovered gold ornaments does not 
disclose its weight and description; the property was handed over to its real owner 
after carrying out all the formalities”.

12. Statement of appellant Mour under Section 342 of The Code depicts that the alleged 
recovery of ornaments of gold, two wrist watches and mobile phones etc was not put 
to appellant Mour to extract his explanation, which cannot be used against him in 
view of the well settled law. Furthermore the place wherefrom the alleged recovery 
of ornaments of gold, watches and mobile was shown to have been made is located 
in heart of Larkana City, where besides the Quaid e Awam University’s employees, 
the security personnel always remain available, but no effort is shown to have been 
made by the police to associate any independent person from the locality to witness the 
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alleged recovery proceedings, which is violative of mandatory provisions of Section 
103 of The Code, for, the official making searches, recovery and arrest, are required to 
associate private persons, more particularly, in case in which the availability of private 
persons cannot be disputed for the transparency in the recovery proceedings and to 
eliminate the chance of fabrication; it is strange enough that one mashir namely Gulzar 
son of Muhammad Ishaq Bughio (not examined) is brother of complainant Zulfiqar 
Ali and PW Rajib Ali, who both are the sons of Muhammad Ishaq Bughio and whereas 
PW Fida Hussain Bughio is also relative of the complainant as is admitted by the latter, 
stating that “I am relative of the complainant”.  Reliance in this context is placed 
on the case of STATE Vs. BASHIR and others [1997 SC 408], wherein the Hon’ble 
Supreme Court of Pakistan has held that:

“it has been repeatedly held that the requirements of section 103 
Cr.P.C. namely, that two Members of the public of the locality 
should be Mashirs of the recovery, is mandatory unless it is shown 
by the prosecution that in the circumstances of a particular case it 
was not possible to have two Mashirs from the public.”

13. The aforementioned infirmities; material and glaring contradictions; admissions adverse 
to the prosecution case; and dishonest and deliberate improvements to strengthen the 
prosecution case during the trial in the statements by the PWs qua the contents of the 
F.I.R, and their statements under Section 161 of The Code, rendered the credibility 
of the prosecution witnesses doubtful and their evidence unreliable and no explicit 
reliance can be placed upon their evidence. Reliance in this context is placed on the 
case of AKHTAR ALI and others V. The State (2008 SCMR 6), wherein the Hon’ble 
Supreme Court of Pakistan has held that:-

“It is also a settled maxim when a witness improves his version 
to strengthen the prosecution case, his improved statement 
subsequently made cannot be relied upon as the witness had 
improved his statement dishonestly, therefore, his credibility 
becomes doubtful on the well known principle of criminal 
jurisprudence that improvements once found deliberate and 
dishonest cast serious doubt on the veracity of such witness. See 
Hadi Bakhsh’s case PLD 1963 Kar. 805.”  

In case of MUHAMMAD MANSHA Vs. The STATE [2018 SCMR 772], the Hon’ble 
Supreme Court of Pakistan has held that: 

Once the Court comes to the conclusion that the eye-witnesses had 
made dishonest improvements in their statements then it is not safe to 
place reliance on their statements. It is also settled by this Court that 
when ever a witness made dishonest improvement in his version in 
order to bring his case in line with the medical evidence or in order 
to strengthen the prosecution case then his testimony is not worthy 
of credence. The witnesses in this case have also made dishonest 
improvement in order to bring the case in line with the medical 
evidence (as observed by the learned High Court), in that eventuality 
conviction was not sustainable on the testimony of the said witnesses. 
Reliance, in this behalf can be made upon the cases of Sardar Bibi 
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and another v. Munir Ahmad and others (2017 SCMR 344), Amir 
Zaman v. Mahboob and others (1985 SCMR 685), Akhtar Ali and 
others v. The State (2008 SCMR 6), Khalid Javed and another v. The 
State (2003 SCMR 1419), Mohammad Shafiqe Ahmad v. The State 
(PLD 1981 SC 472), Syed Saeed Mohammad Shah and another v. 
The State (1993 SCMR 550) and Mohammad Saleem v. Mohammad 
Azam (2011 SCMR 474).

In the case of MUHAMMAD ILYAS V. THE STATE (1997 SCMR 25), the Hon’ble 
Supreme Court of Pakistan has held that:-

“It is wellsettled principle of law that where evidence creates 
doubt about the truthfulness of prosecution story, benefit of such 
a doubt had to be given to the accused without any reservation. 
In the result, there is no alternative but to acquit the appellant by 
giving him benefit of doubt”.

14. In view of what has been stated above, I am of the considered view that the prosecution 
has miserably failed to prove its case against the appellants beyond a reasonable doubt; it 
needs no reiteration that a single circumstance creating reasonable doubt in the prudent 
mind about the guilt of the accused, benefit thereof is to be extended to the accused 
not as a matter of grace or concession, but as matter of right. Reliance in this context is 
placed on the case of GHULAM QADIR and 2 others V. THE STATE (2008 SCMR 
1221), wherein the Hon’ble Supreme Court of Pakistan has held that:-

“16. It needs no reiteration that for the purpose of giving benefit of 
doubt to an accused person, more than one infirmity is not required, a 
single infirmity creating reasonable doubt in the mind of a reasonable 
and prudent mind regarding the truth of the charge-makers the whole 
case doubtful. Merely because the burden is on the accused to prove 
his innocence it does not absolve the prosecution from its duty to prove 
its case against the accused beyond any shadow of doubt end this 
duty does not change or vary in the case. A finding of guilt against an 
accused person cannot be based merely on the high probabilities that 
may be inferred from evidence in a given case. Mere conjectures and 
probabilities cannot take the place of proof. Muhammad Luqman v. 
The State PLD 1970 SC 10.”

In the case of MUHAMMAD MANSHA supra, the Hon’ble Supreme Court of 
Pakistan has observed that:

“4. Needless to mention that while giving the benefit of doubt to an 
accused it is not necessary that there should be many circumstances 
creating doubt. If there is a circumstance which creates reasonable 
doubt in a prudent mind about the guilt of the accused, then the accused 
would be entitled to the benefit of such doubt, not as a matter of grace 
and concession, but as a matter of right. It is based on the maxim, “it 
is better that ten guilty persons be acquitted rather than one innocent 
person be convicted”. Reliance in this behalf can be made upon the 
cases of Tariq Pervez v. The State (1995 SCMR 1345), Ghulam Qadir 
and 2 others v. The State (2008 SCMR 1221), Muhammad Akram v. 
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The State (2009 SCMR 230) and Muhammad Zaman v. The State 
(2014 SCMR 749).

In the case of MUHAMMAD AKRAM v. THE STATE (2009 SCMR 230), the 
Hon’ble Supreme Court of Pakistan has held that:

“It is an axiomatic principle of law that in case of doubt, the benefit 
thereof must accrue in favour of the accused as matter of right and 
not of grace.  It was observed by this Court in the case of Tariq Pervez 
v. The State 1995 SCMR 1345 that for giving the benefit of doubt, it 
was not necessary that there should be many circumstances creating 
doubts.  If there is circumstance which created reasonable doubt 
in a prudent mind about the guilt of the accused, then the accused 
would be entitled to the benefit of doubt not as a matter of grace and 
concession but as a matter of right.”

15. Patently, the aforesaid material and glaring contradictions, infirmities; admissions 
adverse to the prosecution case; and, dishonest and deliberate improvements in the 
statements of the prosecution witnesses during the trial to strengthen the prosecution 
case, which did go to the root of the case, rendering it highly doubtful, were not at all 
attended to by the trial Court while passing the impugned judgment, convicting and 
sentencing the appellants, although the learned trial Court was obliged to take into 
consideration the material placed before it for arriving at the conclusion as to whether 
a fact was proved or not, because the proof of a fact depends upon the probability of its 
having existed. In such view of the matter, the impugned judgment dated 25.03.2021, 
suffers from mis-reading and non-reading of the evidence. And, thus, the conviction 
and sentence awarded to the appellants cannot sustain, therefore, the two captioned 
Criminal Appeals are allowed and conviction and sentence awarded to appellants Ali 
Khan son of Arbab Ali Mahar, Mour son of Miandad Bughio, Ahmed Ali Fouji son of 
Faqir Muhammad Sandelo and Muhammad Yousif son of Ghulam Qadir Bughio vide 
impugned judgment dated 25.03.2021 are set-aside and the appellants are acquitted of 
the charge and they are directed to be released forthwith, if their custody is not required 
in any other case. 

(JUSTICE KHADIM HUSSAIN M. SHAIKH)
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JUDGMENT.

SYED MUHAMMAD FAROOQ SHAH, J.—  Through captioned appeal  by calling in 
question the legality, validity and perversity of the judgment, delivered and pronounced on 
28.10.2002, by the learned Additional Sessions Judge, Sargodha, thereby the respondents were 
acquitted from the case FIR No.140, dated 07.06.2000, under section 10/16 of the Offence of 
Zina (Enforcement of Hudood) Ordinance, 1979, registered at police station City, Sargodha, 
the appellant has made a prayer to set-aside the impugned judgment and the respondents be 
convicted on facts and grounds averred in the memo of appeal. 

2. Brief facts of the prosecution case as narrated in the aforesaid FIR are that the daughter 
of Muhammad Mumtaz complainant namely, Mst. Safia Mumtaz was married on 
01.03.1998 with Hussain Ahmad son of Haji Ahmad, resident of Dherema and was 
studying in Inter-College and was taking her exams. She alongwith her husband were 
putting up with the complainant while Muhammad Ramzan son of Qadir Bakhsh used 
to take tuition and for that purpose he used to come to his house and established illicit 
relation with her; when the complainant came to know about this fact then he refrained 
him to come to his house. On 31.05.2000, Mst. Safia Mumtaz was dropped by the 
complainant to the examination hall and returned back. When he came back again at 
11:00 A.M to the College and waited for much time but his daughter could not come 
out so he became puzzle and started her search. In the meanwhile, Dost Muhammad 
and Muhammad Khan residents of Dherema met him in the Katchery Bazar, Sargodha, 
who disclosed that they had seen Muhammad Ramzan, Mukhtar Ahmad sons of Qadir 
Bakhsh and Mst. Shazadan in a car in the chowk near Taj Cinema. They had abducted 
his daughter in order to commit Zina with her and enticed her away. 

3. A perusal of record reflects that on 19.09.2000 the alleged abductee Mst. Safia Mumtaz 
alongwith respondent No.1 Muhammad Ramzan was arrested. On 21.01.2000, 
challan under section 173 Cr.P.C was submitted against both of them in the Court. On 
02.09.2000, statement under section 164 Cr.P.C of alleged abductee Mst. Safia Mumtaz 
was recorded before the judicial magistrate Section-30, Faisalabad. In her statement, 
she had categorically stated that by exercising her right of puberty/freewill, being sui-
juris, stated that she contracted marriage with co-accused Muhammad Ramzan after 
solemnization of Nikkah; further stated that FIR of her abduction lodged by her father is 
false. Later on, alleged abductee Mst. Safia Mumtaz and respondent No.1 Muhammad 
Ramzan were admitted on bail after arrest through Order dated 30.10.2000 passed 
by the learned Additional Sessions Judge, Sargodha. The accused/respondent No.1 
Muhammad Ramzan has also filed a writ petition before the Hon’ble Lahore High 
Court, where the alleged abductee Mst. Safia Mumtaz was produced and in light of 
statement of abductee, the concerned police was directed to arrest the accused persons 
including Allah Bakhsh, Muhammad Sharif and others nominated in the FIR lodged by 
her father.

4.  On submission of subsequent challan, as per direction of Hon’ble High Court Lahore; 
Charge was framed by the learned trial Court against respondents No.1 to 5 for an 
offence punishable under section 16 read with section 10 (3) of the offence of Zina 
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(Enforcement Of Hudood), Ordinance 1979, to which they did not plead guilty and 
claimed to be tried. On commencement of trial, prosecution examined almost all 
prosecution witnesses. After recording the statement of the accused persons under 
section 342 Cr.P.C, and affording opportunity of hearing to the learned counsel for the 
parties, the learned trial Court recorded acquittal judgment of the respondents.

5. We, with the assistance rendered by the learned counsel, carefully scanned the impugned 
judgment as well as the evidence and have also heard lengthy arguments advanced by 
both the learned counsel for the parties so also the learned counsel appearing for the 
State.

6. Mr. Nazir Ahmad Bhutta, learned counsel representing the appellant/complainant 
submitted that the impugned judgment is result of misreading/non-reading and mis-
apreciation of evidence on record; learned counsel next submitted that the ocular 
account has fully been corroborated by medical evidence, so much so with regard to 
forged Nikahnama of respondent No.1, a suit for jactitation for marriage of Mst. Safia 
Mumtaz in family Court Sargodha was instituted. Learned counsel for the appellant 
Muhammad Mumtaz while arguing the appeal challenged the validity of the impugned 
judgment and contended that the evidence available on record has not only been 
misread by the trial Court but has also not appreciated the evidence brought forwarded 
by the prosecution in its true perspective thus, the impugned judgment being result of 
perversity is unsustainable. He maintained that the prosecution has successfully proved 
the charges against the respondents.

7. Conversely, Mr. Aamir Majeed Rana, learned counsel for the respondent No.1 
submitted that the matter relating to the matrimonial dispute i.e. family suit No.17/2004 
for jactitation of marriage filed by Mst. Safia Mumtaz had been dismissed. Suit for 
Restitution of conjugal rights viz. family suit No. 18/2014 filed by Hafiz Muhammad 
Ramzan/respondent No.1 had also been dismissed. However, the learned family judge, 
Sargodha while deciding both suits through consolidated judgment dated 23.12.2005 
dissolved the marriage of the parties on the basis of ‘Khula’. Thereafter, appeal filed 
before the learned district judge had also been dismissed. Writ petition No.653/2007 
preferred against the concurrent findings of both learned lower courts before the Hon’ble  
Lahore High Court had also been dismissed vide Order dated 02.06.2015. Subsequently, 
on dismissal of Civil petition No. 2044-L of 2015, the Civil Review Petition No. 22-L 
of 2018 had also been dismissed by the Hon’ble Supreme Court. Keeping in view 
the aforementioned development, learned counsel argued that on declaration of family 
court, it cannot be presumed that either Mst. Safia Mumtaz was abducted or that Zina 
or Zina-bil-Jabar had committed with her by the respondent No.1. Learned counsel 
maintained that the learned trial Court has elaborately discussed the evidence adduced 
by the parties and submitted that there is no sufficient reason or plausible cause to 
discard or brushed aside the findings of the trial Court; more particularly, penultimate 
paragraph 19 of the impugned judgment, reads as fallow:

“19. The abductee contracted Nikah with Ramzan accused at Faisalabad where 
she had been residing there for so many months, alongwith her husband so there 
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was no question of subjection of Zina by the other co-accused named Allah 
Bakhsh and other who were happened to be Government Servants and members 
of Tableeghi Jamat having beared on their faces and they were married persons 
as well. While in fact the victim Safia Mumtaz Bibi being sui juris had already 
performed her Nikah with Hafiz Ramzan and when she did not go before the 
complainant or the prosecution then she was challaned with Hafiz Mohammad 
Ramzan and later on they were released by the court of Sessions on bail. In case 
they were supporting the cause of prosecution then she could easily disclose this 
fact about any coercion or undue influence when she was moving bail before 
arrest or bail after arrest. So much so the complainant being her father did not 
help her in this regard and she was got released on bail by Hafiz Mohammad 
Ramzan and others. If we carefully peruse the statement of abductee in this court 
then it is reflected that she has totally deviated from her previous statement even 
before the Hon’ble Lahore High Court, Lahore and made so many improvements 
about her intoxication etc. She was making a statement before the Magistrate at 
Faisalabad admitting her consent with Hafiz Mohammad Ramzan and admitting 
him as her husband in the writ petition before the Hon’ble Lahore High Court, 
Lahore, but later on made improvements in her statement in this court as against 
the real facts set in the prosecution story so her statement was not reliable 
regarding commission of Zina at the ends of Allah Baksh and others who were 
real brothers of Mohammad Ramzan accused and were married persons having 
beared on their faces which reflects that Mst: Safia Mumtaz went with Hafiz 
Mohammad Ramzan at her freewill and performed Nikah at Faisalabad and 
also got recorded her statement u/s 164 Cr.P.C. Although this version was not 
accepted by the prosecution yet they had not exonerated Mst: Safia Mumtaz and 
challaned her alongwith Hafiz Mohammad Ramzan but later on the remaining 
accused Allah Bakhsh and others accused were implicated under statement made 
before the Hon’ble Lahore High Court just to exonerate herself and to implicate 
some other persons who were never nominated in the FIR by her father i.e. 
complainant even so the prosecution has failed to make out any case against all 
the accused u/s 10 and 16 of the Offence of Zina (Enforcement of Hadood) Ord: 
1979 and its story is full of conjecture and surmises rather the prosecution has 
failed to make out any case beyond any shadow of doubt against all the accused 
persons and it was beating about the bush while in fact she was a consenting 
party in performance of Nikah with Hafiz Mohammad Ramzan while Nikah of 
Hussain Ahmad with Mst: Safia Mumtaz was seemed to be forged one.”

8. Learned State counsel at the very outset opposed the appeal and straightaway supported 
the impugned judgment by submitting that the impugned judgment is elaborate, well-
reasoned and contended that the entire evidence on record had been duly appraised and 
the findings are neither capricious, arbitrary nor the impugned judgment is suffering 
from illegality, perversity, thus prayed for dismissal of appeal filed against acquittal of 
the respondents. 

9. From cursory examination of evidence, it appears that PW-2 Hussain Ahmad in his 
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examination-in-chief stated that on 01.03.1998 his Nikkah was solemnized with Mst. 
Safia Mumtaz and subsequently she was abducted by accused Muhammad Ramzan/
respondent No.1 for the purpose of Zina. However, in cross-examination, admitted that 
“It is correct that my first statement was recorded by the police on 16.09.2000. It is 
correct that I did not mention in the said statement about the occurrence. I had only 
mentioned that I had Nikah with Safia Mumtaz. It is correct that I did not state in 
the above statement that Muhammad Ramzan was a tutor of Safia Mumtaz and that 
she was abducted by him for the purpose of Zina”.  PW-3/complainant Muhammad 
Mumtaz father of Mst. Safia Mumtaz stated in examination-in-chief that after alleged 
occurrence he contacted the accused, who firstly promised to return Mst. Safia Mumtaz 
to him and after his refusal he lodged the report with the police. The complainant did 
not mention such fact in the FIR to cover-up delay in lodging the FIR after 7 days 
of occurrence. PW-4 Malik Dost Muhammad stated that on 31.05.2000, Mst. Safia 
Mumtaz alongwith Muhammad Ramzan sitting in car, on query accused Muhammad 
Ramzan told him that Safia Mumtaz was not feeling well and they were taking her to 
Dherema for medical advice. Complainant was accordingly informed by him. PW-5/
WMO, Dr. Robina Shaheen medically examined Mst. Safia Mumtaz on 19.09.2000 and 
observed as under:

“No sign of violence. Hymen is old torn and healed. It admits two fingers 
loose. Three cotton Swabs were taken and sent to the Laboratory for 
Chemical Analysis of semen and grouping. She is to habitual intercourse.

“I have seen the report of Chemical Examiner regarding vaginal swabs of 
Mst. Safia Mumtaz which is Ex.P.F, according to the report of Chemical 
Examiner dated 30.09.2000 the swabs taken from showed that the swabs 
are stained with semen and she was habitual to intercourse.”  

PW-9 Mst. Safia Mumtaz being star witness of the prosecution, in her testimony resiled 
from her earlier statement recorded on 02.09.2000 under section 164 Cr.P.C and stated 
before the learned trial Court that she was subjected to Zina-bil-Jabar by accused Allah 
Bakhsh, Muhammad Sharif and Muhammad Ramzan during almost 3 ½ months. Her 
such statement was also recorded by a judge of Lahore High Court on 19.04.2001 
i.e. after considerable delay of more than 10 months of alleged occurrence. PW-14, 
SI Akbar Ali, conducted the investigation, submitted the challan as per directions of 
District Attorney and stated in cross-examination that he could not succeed to record 
the statement of Mst. Safia Mumtaz. In defence, the accused persons vehemently 
denied the charges leveled against them, claimed to be innocent and asserted their false 
implications in a fabricated case by the complainant.  

10. We do not see any legal or factual infirmity in the reasons given by the learned trial 
judge. We are also conscious with the legal proposition that mere delay in lodging the 
FIR is not fatal but in a case where the circumstances give rise to deliberation and 
consultation that the delay had been caused without any plausible explanation, cannot 
be taken lightly, as it makes the entire case suspicious. In the instant case there is no 
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justifiable and cogent explanation for delay in lodging the FIR, which adversely affects 
the prosecution case, creating doubt.  Inordinate delay of 7 (seven) days in lodgment 
of FIR, without any sufficient reasons or convincing explanation furnished by the 
complainant for such a long delay is fatal.  Recently, in an identical case viz Muhammad 
Siddique vs. The State and others  (2019 SCMR 1048), the Hon’ble Supreme Court 
held the delay of 7 days in lodgment of FIR, by the father of the abductee to be fatal. 

“(a) Penal Code (XLV of 1860)---

----Ss. 365-B & 376---Kidnapping, abducting or inducing woman to compel for 
marriage etc., rape---Reappraisal of evidence---Unexplained delay in reporting 
the matter to the police---Occurrence in the present case, as per prosecution, took 
place on 06-03-2010, whereas the matter was reported to police by the complainant 
on 13-03-2010---If the contents of the FIR were accepted as correct, it was hard 
to believe that in an incident where a young married woman was abducted from 
a house by three men and two women on gunpoint, the complainant side waited 
for about seven days to report the matter to police---No explanation was provided 
in the FIR for such inordinate delay---Complainant in his examination-in-chief, 
made an evasive explanation that after the occurrence, he along with respectable 
of the locality contacted the elders of the accused for recovery of his daughter and 
when they refused, he reported the matter to police---Complainant did not give 
the name of any respectable of the area in his statement during trial---Other two 
witnesses, including the abductee herself, also did not explain delay in reporting 
the matter to police---Prosecution had failed to prove its case against the accused 
beyond reasonable doubt---Jail petition was converted into appeal and allowed and 
the accused was acquitted of the charge.”

(underline supplied).

11. It is pertinent to mention that parameter and yard stick to make interference in the 
judgment of acquittal was highlighted by the Hon’ble Supreme Court in the case of 
Ghulam Sikandar and another  Vs. Mamaraz Khan and others (PLD 1985 Supreme 
Court 11) the criteria laid down by Hon’ble Apex Court in the cited ruling, placitum 
(b) is as under 

“In an appeal against acquittal the Supreme Court would not on principle 
ordinarily interfere and instead would give due weight and consideration to 
the findings of Court acquitting the accused. This approach is slightly different 
from that in an appeal against conviction when leave is granted only for the 
re-appraisement of evidence which then is undertaken so as to see that benefit 
of every reasonable doubt should be extended to the accused. This difference of 
approach is mainly conditioned by the fact that the acquittal carries with it the 
two well-accepted presumptions : One initial, that, till found guilty, the accused 
is innocent ; and two that again after the trial a court below confirmed the 
assumption of innocence. The acquittal will not carry the second presumption 
and will also thus lose the first one if on points having conclusive effect on the 
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end result the Court below : (a) disregarded material evidence ; (b) misread 
such evidence ; (c) received such evidence illegally.

In either case the well-known principles of re-appraisement of evidence will 
have to be kept in view when examining the strength of the view expressed by 
the Court below. They will not be brushed aside lightly on mere assumptions 
keeping always in view that a departure from the normal principle must be 
necessitated by obligatory observance of some higher principle as noted above 
and for no other reason.

The Court would not interfere with acquittal merely because on re-appraisal of 
the evidence it comes to the conclusion different from that of the Court acquitting 
the accused provided both the conclusions are reasonably possible. If, however, 
the conclusion reached by that Court was such that no reasonable person 
would conceivably reach the same and was impossible then this Court would 
interfere in exceptional cases on overwhelming proof resulting in conclusive 
and irresistible conclusion ; and that too with a view only to avoid grave 
miscarriage of justice and for no other purpose. The important test visualised 
in these cases, in this behalf was that the finding sought to be interfered with, 
after scrutiny under the foregoing searching light, should be found wholly as 
artificial, shocking and ridiculous.

Ali Sher v. The State and 3 others P L D 1980 S C 317 ; State through Advocate- 
Lieneral, N.-W. F. P. Peshawar v. Amir Nazar and others P L D 1981 S C 286; 
Mst. Habibun Nisa alias Bivi v. Zafar Jqbal and others 1981 S C M R 95; Nazir 
Ahmad v. Muhammad Din etc. 1981 S C M R 415 ; Capt. Mahmood Jan v. Madad 
Khan and another 1981 S C M R 474 ; Ahmad v. Crown P L D 1951 F C 107; 
Fateh Muhammad v. Bagoo P L D 1900 S C 286 ; Abdul Majld v. Superintendent 
and Remembrancer of Legel Affairs, Government of East Pakistan P L D 1964 S 
C 422 ; Feroze Khan v. Capt. Ghulam Nabi P L D 1966 S C 424 ; Usman Khan 
v. The State P L D 1969 S C 293 ; Noora and another v. The State P L D 1973 S 
C 469 ; Abdul Rashid v. Umid Ali etc. P L D 1975 S C 227 ; Taj Muhammad v. 
Muhammad Yousaf etc. P L D 1976 S C 234; Farid v. Aslarn P L D 1977 S C 4 
and Fazalur Rehman v. Abdul Ghnai P L D 1977 SC 529 ref.”

12. The above principle of law have also been laid down in the case of Khadim Hussain Vs 
Manzoor Hussain Shah and 3 others (2002 SCMR 261). Aforecited fundamental and 
regulatory principles for conversion of judgment of acquittal into a conviction judgment 
have been settled in the case of acquittal appeals, highlighted in the case of Azhar Ali 
Vs The State (PLD 2010 SC 632). It shall be advantageous to reproduce the relevant 
paragraph 18 and 19 of the said judgment as follows: 

18. These fundamental and regulatory principles were defined and endorsed from 
time to time. In the case of “Sheo Swarup and others v. King Emperor” AIR 1934 
Privy Council 227(2), it was held that:--
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“……..the High Court should and will always give proper  weight and 
consideration to such matters as:

(1) the views of the trial Judge as to the credibility of the  witnesses;

(2) the presumption of innocence in favour of the accused, as presumption 
certainly not weakened by the fact that he has been acquitted at his trial;

(3) the right of the accused to the benefit of any doubt;   and

(4) the slowness of an appellate Court in disturbing a finding of fact arrived at 
by a Judge who had the advantage of seeing the witnesses”.

In Mirza Noor Hussain v. Farooq Zaman and 2 others 1993 SCMR 305, it was 
observed that:--

“………… the judgment of the trial Court is supported by sound reasons and 
this Court cannot substitute its own findings in place thereof unless…….that the 
findings……… are

`artificial’

`shocking’

‘ridiculous’,

`based on misreading of evidence’

`and leading to miscarriage of justice’.”

The Court in the case of “Yar Muhammad and 3 others v. The State” 1992 SCMR 
96 observed that:--

“Unless the judgment of the trial Court is perverse, completely illegal 
and on perusal of evidence no other decision can be given except that the 
accused is guilty or there has been complete misreading of evidence leading 
to miscarriage of justice, the High Court will not exercise jurisdiction under 
section 417, Cr.P.C. In exercising this jurisdiction the High Court is always 
slow unless it feels that gross injustice has been done in the administration 
of criminal justice.” ..and

“that the judgments of the learned Sessions Judge is perverse or is a result 
of complete misreading of evidence or that it is due to incompetence, 
stupidity or perversity that he has reached any distorted conclusions as to 
produce a positive miscarriage of justice”.

This judgment also instructively discussed “Ahmed v. The Crown” PLD 1951 
Federal Court 107 and “Abdul Majid v. Superintendent of Legal Affairs, Govt. of 
Pakistan” PLD 1964 SC 426 respectively quoting that:---
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“Before an order of acquittal is reversed it must be shown that the 
judgment of the Sessions Judge was unreasonable or manifestly wrong. 
If two conclusions were equally possible an order of acquittal should not 
have been reversed.”

AND

“where he (Trial Judge) has read the evidence fairly, and has formulated 
grounds of doubt which are not perverse or were illogical or unreasonable, 
there is a clear risk of departure from the rule of the benefit of the doubt in 
reversing his findings”.

19.  In the case of “Feroze Khan v. Fateh Khan and 2 others” 1991 SCMR 
2220, held:--

“ ………….at best it could be a case of mere difference of opinion regarding 
appreciation of evidence but this alone is not a good ground for setting 
aside an acquittal ...”

13. Federal Shariat Court in the case of Mst. Salma Bibi Vs. Niaz alias Billa and 2 others 
(2011 PCr.LJ 856) has also settled the principles for deciding appeals against acquittal 
while placing reliance on the case reported as The State Vs Tanveer-Ul-Hassan and 5 
others (2009 PCr.LJ 199), wherein the following points were required to be considered 
by the appellate Court while hearing an appeal against acquittal:

 “(i) Court will not normally interfere in the verdict of acquittal, (ii) Court 
will give due weight and consideration to the finding of the lower Court, particularly 
the trial Court which had the occasion of not only recording the evidence but also 
watching the demeanor of the witnesses and attending to the plea of the person facing 
trial, (iii) what is the view of the trial Judge regarding the credibility of witnesses, 
(iv) verdict of acquittal affirms the initial plea that every person is presumed to be 
innocent unless proved guilty, (v) it is not a sufficient ground of interference that on 
re-appraisal of the evidence on record a different view might as well be formed, (vi) 
whether reappraisal of evidence shows any manifest wrong, perversity or uncalled 
for conclusion from facts proved on record, (vii) whether the findings arrived at by 
trial Court are wholly artificial, shocking and ridiculous, (viii) whether material 
evidence has been disregarded, (ix) whether material evidence has been misread 
blatantly to an extent that miscarriage of justice has been occasioned, (x) whether 
evidence has been brought on record illegally, (xi) there is, however, no bar upon 
the superior Courts to interfere in the acquittal judgment, but the Courts exercise 
extra caution while exercising jurisdiction in appeals against acquittal, (xii) the 
rights of accused to any benefit of doubt and (xiii) mere disregard of technicalities 
in a criminal trial without resulting injustice, is not enough for interference.”

14. It needs to be clarified that from very first glance on prosecution evidence, the story 
as set up by the prosecution is not inspiring confidence and cannot be considered 
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trustworthy due to contradictions and inconsistencies in between the ocular account 
and circumstantial/medical  evidence. In these circumstances, we are not hesitant to 
hold that the prosecution has miserably failed to prove its case against the accused/
respondent No.1 to 5 beyond shadow of reasonable doubt .Settled proposition of law as 
laid down by the Hon’ble Supreme Court of Pakistan in an authoritative pronouncement 
in the case of Muhammad Mansha vs. The State (2018 SCMR 772), in paragraph 4 of 
the judgment is as follows: 

“4. Needless to mention that while giving the benefit of doubt to an accused it is 
not necessary that there should be many circumstances creating doubt. If there is 
a circumstance which creates reasonable doubt in a prudent mind about the guilt 
of the accused, then the accused would be entitled to the benefit of such doubt, not 
as a matter of grace and concession, but as a matter of right. It is based on the 
maxim, “it is better that ten guilty persons be acquitted rather than one innocent 
person be convicted”. Reliance in this behalf can be made upon the cases of Tariq 
Pervez v. The State (1995 SCMR 1345), Ghulam Qadir and 2 others v. The State 
(2008 SCMR 1221), Muhammad Akram v. The State (2009 SCMR 230) and 
Muhammad Zaman v. The State (2014 SCMR 749).”

15. Suffice it to say that reasoning of acquittal recorded by the learned trial Court does not 
warrant any interference as impugned judgment does not suffer from lack of appreciation 
of evidence, the acquittal judgment on the face of it is not based upon surmises and 
conjectures. A bare reading of impugned judgment does not reflect that the learned trial 
Court had committed gross injustice in the administration of justice. Keeping in mind 
the law as laid down by the August Supreme Court of our country, reproduced herein 
above, the scope of interference in appeal against acquittal is narrowest and limited 
because after acquittal the accused shall be presumed to be innocent; in other words, the 
presumption of innocence is doubled. Resultantly, the captioned appeal is dismissed.

Criminal Miscellaneous Application No. 23-I of 2019 for fixation of said appeal is 
disposed of. 

Justice Muhammad Noor Meskanzai
Chief Justice

Justice Syed Muhammad Farooq Shah
Judge 

Approved for reporting
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JUDGMENT.

 SYED MUHAMMAD FAROOQ SHAH, J.—   The Captioned appeal  under section 
417 (2) (A)  Cr.P.C is directed by Abdul Baqi the appellant, against the judgment recorded 
and pronounced on 29.09.2008 by the learned Additional Sessions Judge-I, Quetta, whereby 
the accused/respondent Dawood has been acquitted of the charge of an offence punishable 
under sections 11/16 of The Offence of Zina (Enforcement of Hudood) Ordinance, 1979. The 
appellant has made a prayer to set aside the impugned judgment on facts and grounds averred 
in the memo of appeal.

2. Story of the prosecution case in nutshell is that Abdul Baqi, the complainant/appellant 
lodged the FIR No.02/2001 with police station Civil Line, Quetta, alleged therein that 
on 01.01.2001, he alongwith his son-in-law Abdul Zahoor had left the house for their 
job. When he returned back at home, at about 04:00 P.M, his wife told him that at about 
10:00 A.M, Mst. Sadiqa Bibi went out of the house and did not return back and despite 
of her hectic search, she could not found clue of Mst. Sadiqa Bibi. The Complainant, 
further alleged in the report that today i.e. 03.01.2001, he came to know that Dawood 
Suleman-khail, who is an Afghan refugee enticed, abducted and had taken away his 
daughter to some unknown place. 

3. The Complainant had also recorded his postscript statement, in result of which co-
accused persons Arbab Khuda-i-Noor, Muhammad Ewaz and Gull Lalay were arrested, 
while the Respondent Dawood was declared absconder. After full-fledged trial, all 
the above named three apprehended accused were acquitted by the trial Court vide 
earlier judgment dated 12.10.2001 and the appeal against their acquittal had also been 
dismissed by the Federal Shariat Court of Pakistan, vide judgment, pronounced on 
12.09.2002. Case to the extent of the Respondent/accused Dawood had been kept on 
dormant file; subsequently, on his arrest made on 13.02.2007, a supplementary challan 
was submitted in the Court of Additional Sessions Judge-I, Quetta. 

4. On commencement of trial, the Respondent did not plead guilty to the charge. At the 
trial, prosecution examined nine prosecution witnesses and thereafter, statement of 
the accused under section 342 and 340 (2) Cr.P.C alongwith statement of two defence 
wittnesses was recorded. On culmination of the trial, the Respondent was acquitted by 
the judgment, impugned herein.

5. Arguments heard. Record perused.

6. Learned counsel representing the appellant argued that after recovery of Mst: Sadiqa, 
her confessional statement under section 164 Cr.P.C was recorded, in which she did 
not admit the commission of offence, rather she implicated the Respondent. Learned 
counsel next argued that ocular/circumstantial evidence available on the record had 
not been considered by the trial Court, as such, judgment impugned herein is not 
sustainable in law. Moreso, the respondent Dawood had remained fugitive from law for 
a considerable period.

7. Conversely, learned counsel representing the Respondent by supporting the impugned 
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judgment contended that there is no illegality, gross irregularity or infirmity, therefore 
the impugned judgment does not warrant interference by this court. However, the 
learned prosecutor supported the appeal.

8. We have thoroughly scanned and evaluated the evidence brought by the prosecution 
as well as the evidence put forth by the, in juxtaposition. Re-appraisal of prosecution 
evidence transpires that PW-1 Abdul Baqi being complainant and real father of the 
alleged abductee Mst. Sadiqa Bibi is not an eye witness of the occurrence but he had 
been informed him by PW-6, about the occurrence. Syed Abdul Manan (PW-6), claiming 
to be an eye witness of the occurrence, stated in the beginning of examination in chief 
that on 1st June of 2001, his wife told him that Mst. Sadiqa Bibi daughter of neighbor 
(Abdul Baqi) was found missing since morning. He had stated in examination-in-chief 
that on that day he was doing shopping in Shehbaz Gift Center and witnessed Mst. 
Sadiqa Bibi in the said Shop, she was doing chit-chat with accused Dawood, a white 
color car was also there, in which two persons were already sitting; in the meanwhile, 
Khuda-i-Noor owner of the shop and accused Dawood boarded Mst. Sadiqa Bibi in the 
car and Dawood alongwith Mst. Sadiqa Bibi, departured in the said car. He disclosed 
such fact to the complainant Abdul Baqi, who visited the shop of Khudai Noor; firstly, 
Khudai Noor was found reluctant but lateron promised to restore the daughter of Abdul 
Baqi and requested not to lodge report. Thereafter, the Complainant Abdul Baqi lodged 
the report as Khudai Noor had kept the complainant on hollow hopes.

9. It is an admitted position that the prosecution could not examine any other eye witness 
of the aforesaid occurrence. If it all, the words of PW-6 Syed Abdul Manan be accepted 
true and correct then it may be presumed that Mst. Sadiqa Bibi had lifted in a car in the 
company of Dawood, the Respondent, with her own freewill and consent. 

10. A perusal of record reflects that during earlier proceedings, Mst. Sadiqa Bibi had been 
arrayed and faced the trial as an accused. To save her skin from clutches of law, she 
resiled to record confessional statement (Exh.P/3-A). In her statement, recorded on 
15.02.2007, under section 164 Cr.P.C i.e. about seven (7) years after alleged incident, 
by narrating a different story of occurrence, she stated that in the year 2001, she found 
the Respondent Dawood and Arbab Noor Muhammad at the shop of Khudai Noor. She 
had a drink and became unconscious. She had been taken to Afghanistan, where she 
was continuously intoxicated; from where she was shifted to Spilingi and subsequently 
to Killa Abdullah and when they were coming to the house of Arbab Khuda-i-Noor; on 
seeing the father of the abductee, the accused made their escape good; hence she met 
with her father/complainant. Further stated that she lived with them for two years who 
committed Zina with her; on her pointation, the police arrested the Respondent from a 
hospital.

11. The evidence of eye witness PW-6 Syed Abdul Manan and the abductee Mst. Sadiqa 
Bibi, as discussed above are contradictory and inconsistent and statements of PW-2 and 
PW-6 are also conflicting regarding recovery of Mst. Sadiqa Bibi.  PW-2 Mst. Sadiqa 
Bibi stated that she was kidnapped on 01.01.2001 and recovered on 26.10.2006 and 
during intervening period, according to her statement, she had been kept on different 
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places including Afghanistan and during such long period, she did nothing and kept her 
mum and subsequently, she was found by her father at Quetta when the Respondent was 
shifting her to the House of Arbab Khuda-i-Noor.

12. Insofar as, the evidence of PW-7 Abdul Zahoor, claiming to be the husband of Mst. Sadiqa 
Bibi is concerned, he did not produce any documentary proof including Nikkahnama 
or Nikahkhawan, who recited the Nikah in between them. The learned trial Court while 
putting the defence evidence in juxtaposition had observed in the impugned judgment 
that the evidence produced by the accused (respondent) has negated the prosecution 
case on the fact that accused remained absconder and the evidence produced by defence 
also throws-light on the fact that accused as well as complainant were well known to 
each other and during 6/7 years period of recovery of alleged abductee, the accused was 
neither absconder nor had abducted Mst. Sadiqa Bibi. In such view of the matter, no 
legal sanctity could be stretched in favour of the contention of the learned counsel with 
regard to the absconcion of the Respondent. The abscondence by itself not a substantive 
piece of evidence and can be used unless it is corroborative by other cogent evidence as 
held in the case of Aminullah vs. The State (PLD 1976 SC 362).  In the case of Rohtas 
Khan vs. The State (2010 SCMR 566), the Hon’ble Supreme Court of Pakistan held in 
paragraph 12 as under:-

 “The learned High Court gave importance to the abscondence of the 
appellant. No doubt it is a relevant fact but it can be used as a corroborative 
piece of evidence, which cannot be read in isolation but it has to be read 
alongwith substantive piece of evidence. This Court in the case of Asadullah 
vs. Muhammad Ali (PLD 1971 SC 541) observed that both corroborative 
and ocular evidence are to be read together and not in isolation. As 
regards abscondence this Court in the case of Rasool Muhammad vs. 
Asal Muhammad (1995 SCMR 1373) observed that abscondence is only 
a suspicion circumstance. In the case of Muhammad Sadiq vs. Najeeb Ali 
(1995 SCMR 1632) this Court observed that abscondence itself has no 
value in the absence of any other evidence. It was also held in the case of 
Muhammad Khan vs. The State (1999 SCMR 1220) that abscondence of 
the accused can never remedy the defects in the prosecution case. In the 
case of Gul Khan vs. The State (1999 SCMR 304) it was observed that the 
abscondence per se is not sufficient to prove the guilt but it can be taken 
as a corroborative piece of evidence. In the cases of Muhammad Arshad 
vs. Qasim Ali (1992 SCMR 814), Pir Badshah vs. The State (1985 SCMR 
2070) and Amir Gul vs. The State (1981 SCMR 182) it was observed that 
conviction on abscondence alone cannot be sustained. In the present case, 
substantive piece of evidence in the shape of ocular account has been 
disbelieved; therefore, no conviction can be based on abscondence alone.”

13. We are cognizant of the fact that conviction cannot be based on high probabilities; 
suspicion however strong cannot take the place of proof. Criminal administration of 
justice is casting conclusive duty upon the prosecution to prove its case beyond shadow 
of doubt. Well settled proposition of law as laid down by the Hon’ble Supreme court is 
that when two views are possible, view in favour of accused has to be given preference. 
Reliance in this regard may conveniently be placed on  Ghulam Hussain alias Hussain 
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Bakhsh vs. The State and another (PLD 1994 SC 31), Qurban Hussain alias Ashiq 
vs. The State (2010 SCMR 1592) and Intezar Hussain vs. Hamza Ameer etc (2017 
SCMR 633). 

14. By no stretch of imagination, the Respondent could be connected in commission of 
alleged offence, charged with, as material contradictions and inconsistent evidence 
mentioned supra, cannot be considered trust worthy or beyond shadow of reasonable 
doubt. One also cannot dispute that a single circumstance creating a reasonable doubt 
with reference to the guilt of the accused would be sufficient to grant premium to the 
accused not as a matter of grace and concession but as a matter of right. It is well 
entrenched principle of law that the scope of interference in appeal against acquittal 
is narrowest and limited because after acquittal, the accused shall be presumed to be 
innocent; in other words, the presumption of innocence is doubled. We do agree with 
worthy submissions of learned counsel for the Respondent that the relevant evidence 
available on record transpires that the trial court has correctly extended benefit of doubt 
in favour of the Respondent/accused, sufficient to acquit them. Suffice it to say that 
the impugned judgment does not suffer from misreading or non appraisal of evidence 
or lack of appreciation of material evidence or reception of evidence illegally or 
jurisdictional defects or evidence of material nature produced by the prosecution were 
not recorded or the acquittal order on the face of it is contradictory or/and the order 
of acquittal was based without affording opportunity to the prosecution by violating 
principles governing the appreciation of evidence or that the acquittal judgment is 
based upon surmises, suppositions  and conjectures and the acquittal is based upon 
reasons which do not appeal to a reasonable mind. For the sake of convenience the 
settled criteria to entertain the appeal against acquittal as laid down by the Superior 
Courts is that if two different views or positions of the case and the view taken by 
the trial Court can be justified on the basis of facts or on principle of law, then the 
order of acquittal is not interfered with.  Extraordinary remedy of an appeal against an 
acquittal is quite different from an appeal preferred against the findings of conviction 
and sentence. The appellate jurisdiction under Section 417 Cr.P.C. can be exercised 
by this Court if gross injustice has been done in the administration of criminal justice, 
more particularly, wherein, findings given by trial Court are perverse, illegal and based 
on misreading of evidence, leading to miscarriage of justice or where reasons advanced 
by trial Court are wholly artificial. Scope of appeal against acquittal of accused is 
considerably limited, more particularly order of acquittal passed by trial Court is based 
on correct appreciation of evidence, does not warrant interference in appeal. It is not 
out of context to mention that the acquittal passed by the trial Court being balanced 
and well reasoned, hardly call for interference of this Court in appeal and similarly this 
Court shall refrain to disturb acquittal as the grounds on which the trial Court had based 
its acquittal order are reasonable and plausible, and cannot be entirely and effectively 
dislodged or demolished.

Whatever mentioned above, we reached at the irresistible conclusion that there is hardly 
any improbability or infirmity in the impugned judgment of acquittal recorded by the 
learned trial Court, which being based on sound and cogent reasons, unexceptional, do 
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not warrant any interference by this Court, and resultantly the captioned appeal filed 
against the acquittal of the Respondent Dawood son of Zakoom @ Naik Muhammad, 
having no merits for consideration is accordingly dismissed. 

Justice Syed Muhammad Farooq Shah
Judge

Justice Mehmood Maqbool Bajwa
Judge
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JUDGMENT

SYED MUHAMMAD FAROOQ SHAH, J.  Captioned appeal under section 417 
Cr.P.C has been directed by the State through Advocate General, Khyber Pakhtunkhwa, 
Peshawar, against the judgment dated 28.01.2019, handed down by the learned Judicial 
Magistrate-I/Ilaqa Qazi, Swat, whereby the respondent charged in case FIR No.1044, dated 
20.10.2016, under Article 3/4 of Prohibition (Enforcement of Hadd), Order 1979, had been 
acquitted. A prayer to set aside the impugned judgment; beside conviction and sentence to the 
respondent in accordance with law has also been made.

2. Story of the prosecution case shortly is that the police party headed by Aleemullah IHC, 
on spy information found Fayaz Khan son of Khairati Gul, the respondent holding two 
gallons of local made liquor (Tharah) in his hands, measuring 20 and 30 liters in volume 
respectively.  From each gallon 5 ml was separated for FSL examination, which was 
sealed in parcel and contraband was taken into possession vide recovery memo; the 
respondent was arrested on the spot and booked in crime report No. 1044, registered at 
police station Mingora, District Swat on 20.10.2016, on completion of usual investigation 
the challan was submitted before the competent Court of law, for trial.

3. Heard preliminary submission made by Mr. Walayat Khan, Assistant Advocate General, 
Khyber Pakhtunkhwa for the State. We have also carefully scanned the impugned 
judgment, beside other material available on record. Learned State counsel argued that 
though the respondent was apprehended in a populated area but the private persons 
were avoiding to associate as recovery witness, therefore, the evidence of prosecution 
depended on testimonies of police officials. Learned counsel next argued that the 
respondent is a habitual of liquor seller, previously involved in sufficient number of 
similar type of crimes. However, in response to a query made by this Court, learned 
State counsel admitted that the respondent is a non-convict.

4. On commencement of trial, the respondent pleaded not guilty; consequently, the 
prosecution to prove its case examined seven prosecution witnesses, followed by 
statement of accused/respondent recorded under section 342 Cr.P.C.

5. Salient discrepancies, material contradictions and infirmities in the prosecution case are 
noted as follows:- 

i. Police had not been able to recover any sale proceed money from the respondent 
to establish as to whether he was selling the liquor in a populated area. Police 
could have associated witnesses of the locality as the sale of liquor was allegedly 
been done, whereas per PW-4/complainant Aleemullah IHC, many people 
available could be associated as witnesses. Moreso, despite having advance spy 
information, he did not accompany any private person to witness the recovery 
of intoxicant in compliance of section 103 Cr.P.C; more particularly, the 
complainant did not state that inhabitant of the locality gathered at the spot 
were found unwilling or refused to record their evidence. 

ii. Originally the respondent was charged under article 3/4 of Prohibition (E of H) 
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Order 1979. However, no evidence with regard to the offence under article 4 of 
Prohibition (E of H) Order 1979 is available, though the respondent has been 
shown involved in many cases but admittedly he was not previously convicted. 

iii. In criminal administration of justice, law should not be stretched in favour of 
the prosecution rather benefit if any, arising must go to the accused.

iv. No efforts had been taken by the police to trace or locate the manufacturer, 
importer, exporter or processor of recovered intoxicant as at the most the 
respondent was a carrier.

v. Both memos of recovery and arrest bore the FIR number, though admittedly 
both mentioned documents were allegedly prepared at the place of occurrence, 
prior to registration of FIR. Such fact reveals that memos of recovery and 
arrest were prepared after registration of the FIR, therefore, no legal sanctity 
can be attached to both mentioned documents, prepared after registration of 
crime report. 

vi. Two samples of liquor measuring 5 ml each had been allegedly collected from 
both recovered cans, dispatched to the chemical examiner after inordinate delay 
of four days without any explanation. 

vii. Case of the prosecution is that the respondent was reportedly selling intoxicant 
but no evidence with regard to selling of contraband liquor had collected by 
police.  

viii. PW-6/marginal witness of recovery memo (Exh.PW-4/A) stated that the parcels 
as mentioned in the recovery memos have not been prepared in his presence 
which would suggest that neither any recovery has been made nor the alleged 
parcels have been prepared for FSL examination. Forwarding letter of samples 
to FSL reflects the same were dispatched on 20.10.2016 and delivered to the 
laboratory on 24.10.2016, after four days, without any explanation.

ix. Respectable inhabitants of the locality/neighbor have not been examined, despite 
their availability and prior spy information of occurrence by the police party 
which is, in clear violation of section 103 of The Code of Criminal Procedure. 

6. It needs no reiteration that if recovery of contraband or any other incriminating article is to 
be made on public thoroughfare/bus stand/bazaar or similar public places, the witnesses 
picked up by the police from the road can be proper witnesses of recovery depending upon 
the facts and circumstance of the case. However, in order to ensure proper investigation 
and clear proof preference should be given to the witnesses of the locality, particularly 
witnesses who are respectable. Where witnesses are not of the locality, the Court should 
cautiously examine their statements. Reference in this regard is made to the cases of Abdul 
Rashid.v.State PLD 1975 Kar .92: Ballia and others v.State 1985 SCMR 
854;Nasrullah and another v. State1977 PCrLJ 132;  Rahmat v. State 
PLD 1976  Lah 1444; Muhammad Shafi and others v. State PLD 1967 SC 
167;  Muhammad Khan v. Dost Muhammad PLD 1975 SC 607; Afzal V. 
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State 1983 SCMR 1; Niaz Muhammad alias Jaja and another v. State PLD 1983 SC 
(AJ&K) 211; Malik Aman v. State 1986 SCMR 17; Sultan and others v.State 1987 
SCMR 1177; Khair Gul V.State 1989 SCMR 491 and State V.Abba Ali Shah PLD 1988 
Kar 409.

7. Discrepancies and material contradictions mentioned above create reasonable doubts 
and dents in the prosecution case with regard to the recovery of alleged contraband 
intoxication/liquor. The conviction cannot be based on high probabilities and suspicion 
cannot take place of the proof and since there are sufficient reasonable doubts in the 
prosecution case, therefore, the impugned does not warrant in interference of this Court. 
Judged from all angles and considered from all aspects after reappraisal of evidence, we 
are of the considered opinion that the prosecution has miserably failed to establish any 
case against the respondent/accused beyond shadow of reasonable doubt. 

8. Suffice it to say that the impugned judgment does not suffer from misreading or non 
appraisal of evidence or lack of appreciation of material evidence or reception of 
evidence illegally or jurisdictional defects or evidence of material nature produced by 
the prosecution were not recorded or the acquittal order on the face of it is contradictory 
or/and the order of acquittal was based without affording opportunity to the prosecution 
by violating principles governing the appreciation of evidence or that the acquittal 
judgment is based upon surmises, suppositions  and conjectures and the acquittal is 
based upon reasons which do not appeal to a reasonable mind. 

9.  Order of acquittal passed by learned trial Court which is based on correct appreciation of 
evidence, would not warrant interference in appeal. Accused earns double presumption 
of innocence with the acquittal; First, initially that till found guilty he has to be 
considered innocent; and second, that after his acquittal by trial Court further confirmed 
the presumption of innocence as held in 2012 P Cr. L J 1699 (FSC), 2013 YLR 223 
,2011 P Cr. L J 1234, 2013 P Cr. L J 374 and 2002 SCMR 713, it has been held by 
the August Supreme Court of Pakistan that appellate Court would not interfere, unless 
misreading of evidence, violation of legal provisions, jurisdictional defect; acquittal 
order on face of it being contrary is established. It shall be advantageous to mention 
here that the appellate Court by exercising its powers under section 417 Cr.P.C, could 
interfere only if the order of acquittal is based on misreading, non-appraisal of evidence 
or/was speculative, artificial, arbitrary and foolish as held in 2008 MLD 1007. In 2002 
MLD 293 and 2000 YLR 190; the dicta laid down is that the order of acquittal passed 
by the trial Court being balanced and well reasoned, would hardly call for interference 
of the appellate Court in appeal and similarly the appellate Court should not disturb 
acquittal if main grounds on which trial Court had based its acquittal order are reasonable 
and plausible, and cannot be entirely and effectively dislodged or demolished.

Whatever mentioned above, keeping in mind extra ordinary scope of appeal against 
acquittal we are  of the considered opinion that it shall be better to nip in the bud rather 
to drag the respondent/accused is protracted proceedings, after his acquittal recorded 
by the learned trial Court with sound and cogent reasons. Resultantly, the appeal is 
dismissed in limine. 
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Justice Syed Muhammad Farooq Shah
Judge

Justice Shaukat Ali Rakhshani 
Judge 

Approved for reporting

Justice Syed Muhammad Farooq Shah
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JUDGMENT

SYED MUHAMMAD FAROOQ SHAH, J:-  This Criminal Revision Petition has arisen 
from the impugned judgment pronounced on dated 11.05.2011 by the learned Sessions Judge 
MirpurKhas, whereby the conviction awarded to the petitioner by the learned trial Court under 
Section 3 of Prohibition (Enforcement of Hadd) Order, 1979 and sentenced for a period of  
two years and to pay fine of Rs.2000 or in default to suffer rigorous imprisonment for one 
month has been confirmed. However, the benefit as provided under Section 382-B, Cr.P.C. was 
extended to the petitioner/accused. 

2. It is not out of place to mention here that petitioner/accused Ghulam Qadir, had 
erroneously filed criminal revision petition bearing its No.S-67 of 2005 before the High 
Court of Sindh, Circuit Court, Hyderabad, from where the same has been transmitted to 
this Court on the point of jurisdiction vide order dated 23.08.2019. The Hon’ble Judge 
of the High Court of Sindh while passing the transfer order dated 23.08.2019, in Cr.Rev.
No.S-67 of 2005 issued directions to this Court in the following manner:-

“In view of above, office of this Court is directed to transmit the record 
of instant Criminal Revision Application to Hon’ble Federal Shariat 
Court of Pakistan for its disposal in accordance with law or otherwise 
as deemed fit by the Hon’ble Federal Shariat Court of Pakistan”

(Underlining supplied)

 

I am afraid that how the Hon’ble judge of the High Court may issue directions to this 
Court in the manner indicated above. Without prejudice and with great humility while 
paying utmost respect to the learned Judge, binding effect of Articles 203-G and 203-
GG of the Constitution of Islamic Republic of Pakistan is reproduced hereinbelow:

CHAPTER-3A

FEDERAL SHARIAT COURT.

203G. Bar of jurisdiction:- Save as provided in Article 203F, no court or tribunal, 
including the supreme Court and a High Court, shall entertain any proceedings 
or exercise any power or jurisdiction in respect of any matter within the power or 
jurisdiction of the Court.

“203-GG. Decision of Court binding on High Court and Courts subordinate to it. 
Subject to Article 203D and 203F, any decision of the Court in the exercise of its 
jurisdiction under this Chapter shall be binding on a High Court and on all courts 
subordinate to a High Court.”

3. The Revision Petition is admitted. Court motion notice is waived by Mr. Zafar Ahmed 
Khan, learned Additional Prosecutor General Sindh. Record and proceedings have 
already been received from the learned High Court of Sindh.

4.  Arguments heard. Record perused.

5.  While pleading his innocence, the petitioner submits that he is roaming in protracted 
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proceedings before different Courts of law including Hon’ble High Court of Sindh 
since last about 16 years. Furthermore, his counsel hails from Hyderabad, shall not 
attend this Court today, due to non-payment of professional fee, etc.                                                                                                              

6.  With the able assistance rendered by the abovenamed learned law officer, the impugned 
judgments, evidence and record has carefully been scanned.

7. It is alleged in the FIR, lodged by the SHO Shah Nawaz Wassan on 22.08.2003 at P.S. 
Jhudo that from the possession of petitioner Ghulam Qadir five litters of Desi Wine in a 
jerrycan was secured. Such mushirnama was reduced in writing, signed by two mushirs 
of police officials. On acceptance of final report submitted u/s 173 Cr.P.C, the trial court 
framed the charge that ,   “on 22.08.2003 at 2030 hours at deh No.317 Jhudo Police 
arrested you and secured one Jerrican containing 5 litters Desi wine, thereby you 
have committed offence punishable U/S 3/4  P.E.H.O.”

It need to be reiterated that the Legislature provided an elaborate procedure for framing 
the Charge under Section 221 Cr.P.C. It should contain all material particulars as to 
the time, place and specific name of the alleged offence, the manner in which offence 
committed and particulars of the accused to afford him an opportunity to explain the 
matter with which he is charged. It is not out of context to mention that framing of 
charge is not a routine matter or formality. Charge framed by the trial Court in this case 
does not reflect the place of recovery of the contraband intoxicants from the possession 
of accused.

8. A perusal of prosecution evidence transpires that complainant SHO Shah Nawaz (Exh.6) 
in his examination-in-chief stated about recovery of a plastic jerrycan containing Desi 
wine from the petitioner, without disclosing the quantity of contraband liquor. He has 
further stated that one Pawa in glass bottle from jerrycan was separated as sample 
for chemical examiner but again he did not mention the quantity separated from total 
recovered intoxicant. The report of chemical examiner (Exh-7) reflects that the sample 
of recovered narcotics was received by the office of chemical examiner on 15.09.2003 by 
hand of PC. Bhudomal. PC/PW Bhudhomal has not been examined by the prosecution. 
There is nothing on record to show that where the contraband intoxicant was lying in 
between 22.08.2003 to 15.09.2003, i.e., 23 days, which is in clear violation of Rule 6, 
reads in the following manner:

“ Rule 6 of the Sindh Prohibition Rules, 1979 provides that An Officer incharge of 
a Police Station shall take charge of and keep in safe custody, pending the orders of 
Magistrate or a Prohibition Officer all articles seize under the Order, which may be 
delivered to him, and shall allow the Prohibition Officer to affix his seal to such articles 
and to take samples thereof.”

In the given circumstances of the case, the Rule 6 has been violated and the law stands 
settled on the subject that the prosecution is bound to prove safe custody and establish 
secure transmission of samples to the office of the Chemical Examiner. By holding the 
view, reliance is being placed on the dictum as laid down by the Hon’ble Apex Court in 
the following judgments:-
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2012 SCMR titled AMJAD ALI vs THE STATE, 2015 SCMR 1002 titled 
IKRAMULLAH & OTHERS vs THE STATE, 2018 SCMR 2039 titled THE 
STATE vs IMAM BAKHSH & OTHERS.

9. The cumulative assessment of prosecution evidence transpires that P.W.1/PC 
Muhammad Soomar, stated that five litre wine in jerrycan was recovered from the 
petitioner/accused. However, P.W.2/ASI Danesingh stated in examination in chief that 
the jerrycan was containing one (1) litre of desi wine and one sealed quarter of wine. 
In reply to cross question he had stated that SHO informed him the colour of jerrycan. 
He further stated that he handed over all case property to the SHO of concerned police 
station. Complainant/SIP/SHO Shah Nawaz of police station Jhudo being star witness 
of the prosecution, without disclosing quantity of recovered contraband intoxicant 
admitted in cross examination that “it is correct to suggest that I do not remember that 
in the mashirnama the Jary cane is of green colour. I assessed desi sharb on smell 
coming from the Jery cane.” However, he denied the implication of petitioner/accused 
due to differences with DSP Khuda Dino Khaskheli, relative of accused. He further 
admitted that there is no date and time under the signature of mushirnama on the sealed 
parcel. 

10. The investigation was conducted by ASI Dhani Singh, who stated in his examination-
in-chief that he recorded the FIR (Exh-5-A) and then handed over all case property to 
WHO. Thereafter, he recorded the statement of accused and witnesses and after usual 
investigation handed over the case papers to SHO. In cross-examination, he stated that 
the SHO informed him the colour of jerrycan. He further stated that quarter of wine 
was sealed in glass bottle.  However, chemical examiner report (Exh-7) reflects that 
the parcel contained one white nip glass bottle covered with black tin lid, labelled as 
“superior whisky”, fully filled with colour fluid with smell of alcohol. 100 ml fluid 
from the said bottle was consumed in analysis. The chemical examiner has also not 
mentioned the quantity containing in the sample of contraband intoxicant received 
by him. He has also not mentioned about return of remaining case property to the 
investigating Agency.

11. In his statement recorded under Section 342 Cr.P.C, by pleading his innocence, the 
petitioner stated that complainant SHO Shah Nawaz was inimical to his relative ASI 
Khuda Dino Khaskheli and foisted Desi Sharab upon him. The accused has not been 
confronted to the chemical examiner’s report, therefore, in light of settled principle 
of law the chemical report is out of consideration. Reliance in this regard may be 
placed on 2006 P.Cr.LJ 149 (Muhammad Razakue v. The State), 2010 SCMR 1009 
(Muhammad Shah v. The State), 1999 SCMR 697 (Sherdil v. The state) and 2017 
SCMR 148 (Qaddan and others v. The State).

12. As per prosecution version, the petitioner was arrested from a thickly populated area and 
it was a case of prior information but police did not associate any independent witness 
of the locality to witness recovery proceeding and both the marginal witnesses of memo 
of recovery and arrest were police officials and sub-ordinate of the complainant. The 
prosecution witnesses have contradicted each other on material points but the same 
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were not considered by the learned Trial Court, therefore, the conviction and sentence 
recorded by the learned Trial Court, confirmed by the learned Appellate Court was 
unjust, improper and result of mis-reading/non-reading of evidence. The Trial Court is 
the kingpin in the hierarchy system of administration of justice and must have strength 
to put an end to unjust while performing the sacred duties. The judicial wisdom, 
dignity, intellectual integrity, knowledge or few aspects through which the learned 
Trial Court may function successfully by inspiring confidence of all. Suffice it to say 
that the impugned judgments have been passed in a non-judicial manner. The scheme 
of law, settled by our judicial system is that the prosecution is duty bound to prove 
its case beyond shadow of reasonable doubt by producing convincing and confidence 
inspiring evidence in Court and prosecution is bound in discharging such duty in a 
manner as prescribed by the law. By no stretch of imagination, the conviction and 
sentence awarded to the petitioner by the learned Trial Court, confirmed by the learned 
Appellate Court may be considered legal or lawful and in accordance with the law. 
More particularly, the concept of benefit of doubt to an accused person is deep-rooted 
in our country and if any single or slightest doubt is created, benefit of same must go 
the accused not as a concession but as a matter of right and it would be sufficient to 
disbelieve the prosecution story, regardless of the fact whether the accused had taken 
any defence plea or not.      

13. The petitioner is present on bail in merciful condition and submits that he is roaming 
in different Courts since the year 2003 and delay has certainly caused him agony to 
such an extent that he is unable to pay the professional fee of advocates, therefore, 
his counsel who hails from Hyderabad is not present in Court today. This is a case of 
no convincing evidence adduced by the prosecution. Consequently, by accepting the 
Revision, I hereby set aside the impugned judgments and acquit the petitioner/accused 
from the charge of this case. He is present on bail, his bail bonds stand cancelled and 
surety discharged.  He may move an application for withdrawal of surety bonds before 
the learned transferor Court.

Copies of this judgment be sent to the Registrar of High Court of Sindh for onward 
transmission to the concerned learned judges for their guidance and self-evaluation. 
The Registrar High Court of Sindh will also bring this matter into the notice of Hon’ble 
Chief Justice for his kind information. 

 Justice Syed Muhammad Farooq Shah
Judge

Approved for reporting
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JUDGMENT

SYED MUHAMMAD FAROOQ SHAH, J:-   Jail Criminal Appeal No.137/2012 was initially 
instituted before the High Court of Sindh at Karachi, fromwhere it was transferred to this 
Court, being exclusively triable by the Federal Shariat Court. It was renumbered by the office 
of this Court as 05-K of 2018. On admission of appeal, notices were issued to all concerned. 
Arguments heard. Record perused.

2. Appellant Muhammad Irshad S/o Nabi Hassan alongwith Wali Muhammad S/o Khan 
Muhammad (acquitted under Section 265-K Cr.P.C. vide order dated 19.04.2010) were 
jointly booked in crime No.360/2006, registered at Police Station Gulistan-e-Jauhar, 
Karachi East, for offences punishable under Sections 365/34 PPC. After full-dressed 
trial, the appellant was convicted and sentenced vide judgment dated 29.11.2012, 
pronounced by the learned IInd Additional Sessions Judge, Karachi East, in the following 
manner:-

“1. He is convicted and sentenced U/s 363 PPC to undergo for 05 years R.I. 
for kidnapping of deceased baby Tajalli and to pay fine of Rs.10,000/- as 
compensation to the legal heirs of deceased Tajalli in view of section 544-
A of Criminal Procedure Code and in payment of default he shall further 
suffer SI for 02 months.

2. He is further convicted and sentenced for an offence under section 10 (2) 
R/W Section 365-B PPC to undergo imprisonment for life for committing 
zina bil Jabar with deceased Tajalli. He is also directed to pay Rs.50,000/- 
as compensation to the legal heirs of deceased Tajalli in view of section 
544-A of Criminal Procedure Code and in payment of default he shall 
further suffer SI for 6 months.

3. He is further convicted and sentenced U/s 302 PPC to undergo 
imprisonment for life for committing Qatl-i-Amd of deceased baby Tajalli. 
He is also directed to pay Rs.100,000/- as compensation to the legal heirs 
of deceased in view of section 544-A of Criminal Procedure Code and in 
payment of default he shall further suffer SI for 6 months. 

The accused Muhammad Irshad S/o Nabi Hassan is also entitled for 
benefit of section 382-B Cr.P.C. being UTP period towards his conviction 
and all the sentences shall run concurrently. “

3. Story of the prosecution case in nutshell is that on 11.10.2006 at about 0025 hours, 
complainant Barkat Shah recorded his statement under Section 154 Cr.P.C, incorporated 
in the FIR No.360/2006, stating therein that he is residing alongwith his family and 
doing job as a Security Guard. On the day of occurrence he was preparing food for 
opening fast with his wife when at about 6 O’clock his daughter Tajalli aged about 
5/6 years was not seen in the house. He along with Mohalla people started her search, 
announcements were also made from loudspeakers of mosques and report was lodged 
at police station. During search, he came to know that accused Wali Muhammad who 
was residing in lane of his house alongwith a man of golden hair came there, was seen 
talking to victim / Tajalli in the evening. The complainant lodged the report against Wali 



Federal Shariat Court of Pakistan

Page No. 374

Muhammad and his unknown accomplice for kidnapping his daughter for unknown 
reasons. On completion of usual investigation, the I/O in final report submitted under 
Section 173 Cr.P.C, charged both the accused that the appellant Muhammad Irshad 
(who confessed his guilt) alongwith accused Wali Muhammad kidnapped minor Tajalli, 
aged about 06 years from outside of her house No.KSSE Chishti Nagar, Sector 4/A 
Gulistan-e-Jauhar, and took her to near Mehakma Mosamyat, Block-6, Gulistan-e-
Jauhar, where he committed Zina Bil Jabr with minor Tajali and subsequently killed 
her. After completion of usual investigation, both accused were challaned to face the 
trial.

4. On commencement of trial, the Charge  (Exh:2) was framed and read over to the accused 
persons namely Muhammad Irshad & Wali Muhammad along with pleas under Section 
265-E, Cr.P.C. Strangely enough, the charge has been typed on 25th October, 2008, 
however, the handwritten date with signature of presiding officer shows as 20.10.2008. 
For the sake of convenience charge is reproduced as under:

“CHARGE”

I, Mrs. Rana Zaki Shamsi, IInd Additional Sessions Judge, Karachi East, do hereby 
charge you;

1. Muhammad Irshad S/o Nabi Hassan

2. Wali Muhammad S/o Khan Muhammad

As under:-

That on 13.03.2007 at about 1615 hours you both abovenamed accused in furtherance 
of your common intention kidnapped minor Tajjali daughter of Barkat Shah aged 6 
years outside her house No.501, KESC Chishti Nagar Sector 4/A, Gulistan-e-Jauhar, 
Karachi and took her near Mehkama Mosamyat, Block-6, Gulistan-e-Jauhar where you 
committed zina bil jabr with the minor Tajjali and after commission of zina bil jabr, you 
committed Qatl-e-Amd of minor Tajjali  by way of throttling and thereby committed 
an offence punishable under section 302/363/34/109 PPC read with Section 10(2) Zina 
(E.H.O) 1979 and within my cognizance;

 And I hereby direct you to be tried by me on the aforesaid charge.

 Given under my hand and seal of the Court, this the 25th day of October 2008.

SD/20/10/2008

(MRS. RANA ZAKISHAMSI)

II ADDITIONAL SESSIONS JUDGE,

KARACHI EAST.”

5. After arguing the matter at some length, learned counsel for the parties formed opinion 
with consensus that neither the ‘Charge’ nor “point for determination” or statement of 
the accused, recorded under section 342 Cr.P.C have been formulated in accordance 
with the law and keeping in view the peculiar facts and circumstances of the case, in 
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the larger interest of justice, the case may be remitted to the trial Court for denovo trial 
in accordance with the law and the procedure as prescribed in the relevant statutes.

6. It is an admitted position that the Charge reproduced above was framed by the trial 
Court against both the accused with common role of kidnapping and committing Zina-
bil-Jabar with minor and Qatl-e-Amd of minor Tajalli by way of throttling. Though, 
admittedly accused No.2 Wali Muhammad son of Khan Muhammad neither was 
involved in kidnapping nor in commission of Zina or murder of the minor. During 
trial, accused Wali Muhammad was acquitted by the trial Court, which fact reflects 
from title of impugned judgment and point No.2, framed for determination by the trial 
Court. Moreso, the date and time of occurrence i.e. 13.03.2007 at about 1615 hours has 
wrongly been mentioned in the charge though actual date of occurrence as mentioned 
in the FIR was 09.10.2006. It needs to be reiterated that the object of framing a charge 
is to enable the defence to concentrate its intention on a case that he has to meet and if 
the charge is framed in a vague manner and that necessary ingredients of the offence 
with which accused held responsible, then the foundation of the case viz ‘Charge’ 
is not tenable in law. Admittedly, the charge being foundation of the trial is faulty. 
Undeniably, the legislature has provided an elaborate procedure for framing the charge 
under section 221/222 Cr.P.C; it should contain all material particulars as the time, 
place and specific name of the alleged offence, the manner in which offence committed 
and particulars of the accused to afford him an opportunity to explain the matter with 
which he is charged. The imperfection in the charge is not curable as both accused were 
charged being sharers in the offence and their liability was collective, vicarious and 
not individual. The form of the charge indicates that the prosecution was relying on 
collective responsibilities though as per prosecution version, the role in commission of 
charged offence was assigned only to the convict/appellant. 

7. Point No.2 as formulated by the trial Court for determination, in the impugned judgment 
is reproduced as under: -

 “Whether on 13.03.2007 at about 16:15 hours accused above named 
alongwith acquitted accused Wali Muhammad kidnapped minor Tajjali D/o 
Barkat shah aged about 6 years outside her House NO.501, KESC Chishti 
Nagar Sector 4/A, Gulistan-e-Jauhar, Karachi, and took her near Mehakma 
Mosamyat, Block-6, Gulistan-e-Jauhar, Karachi, subsequently committed Zina 
bil Jabr with the minor Tajjali and after commission of Zina bil Jabr, committed 
Qatl-e-Amd of minor Tajjali by way of throttling her deadbody?”

It is an admitted fact that the date and time has incorrectly been mentioned by the 
learned trial Court, so much so, that acquitted accused Wali Muhammad has also been 
involved in kidnapping of minor Tajjali and subsequently committing Zina bil Jabr and 
her Qatl-e-Amd.

8. Ingredients of Section 367 Cr.P.C are imperative; perusal of which indicates that a 
judgment must contain therein points for determination, the decision thereon and 
reasons for the decision, this section of the Code of Criminal Procedure casts duty 
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upon Courts to formulate point/points for determination and the Court while writing a 
judgment has to ponder over all possible situations and probabilities for drawing just 
conclusion.  In the instant case, the point No.2 as framed by the trial Court reflects 
that the acquitted accused has also been involved in commission of the offence which 
does not reflect conscious application of judicial mind. The trial Judges holding senior 
position in hierarchy of subordinate judiciary were bound to ensure not only to dispense 
justice but what is equally a vital importance that justice also seems to have been done. 
The trial Judges dealt with the case needs considerable improvements. The question 
No.1 was also framed in a manner that date and time of occurrence has wrongly been 
shown with different allegations, neither mentioned in the ‘Charge’ nor in the ‘points 
for determination’, so much so, that the appellant/convict has not been confronted with 
the actual date and time of occurrence but he was questioned to the wrong date and time, 
mentioned in the charge, in the point No.2 for determination as well as in statement of 
accused recorded under section 342 Cr.P.C.    

9. In our considered opinion, charge is defective for many reasons. Firstly because time and 
date mentioned in the charge run contrary to that of mentioned in the FIR, challan and 
rest of the documents. Secondly, Section 365-B PPC is inapplicable nor the same fits in 
the circumstances of this case. If any provision of Pakistan Penal Code, in this respect, 
would be applicable that might be 364-A PPC. Thirdly, the allegation of abduction has 
been levelled against both the accused in the joint charge, whereas, the allegation of  
zina-bil-jabr is preceded by the word only “you” without mentioning “you both” or 
referring to any accused specifically. Hence, this material defect in the charge is incurable. 
Adverting to the point of examination of accused under Section 342 Cr.P.C, it appears 
that the first question, perhaps, a verbatim reproduction of the charge without taking 
into account that the co-accused has been acquitted of the charge, therefore, Question 
No.1 does not appear to have been framed after proper application of the judicial mind 
to the facts of the case. Similarly, formulated point No.2 for determination has been 
resolved in affirmative without bearing in mind that the accused No.2 had already been 
acquitted of the charge on 19.04.2010. On the same analogy provisions of Section 367 
Cr.P.C. were never adhered to. The appellant was convicted under Section 10(2) of the 
Offence of Zina (Enforcement of Hudood) Ordinance, 1979 read with Section 365-
B PPC, whereas, Section 365-B PPC does not find mention in the charge nor in the 
questioner maintained under Section 342 Cr.P.C. Under Section 10(2) of the Offence of 
Zina (Enforcement of Hudood) Ordinance, 1979, the maximum sentence that has been 
provided is ten years and if someone is found guilty of offence under Section 10(2) of 
the Offence of Zina (Enforcement of Hudood) Ordinance, 1979, then the convict has 
to be sentenced with whipping numbering 30-stripes. Needless to observe that Section 
10(2) does not apply and the applicable Section is 10(3). Fourthly, the appellant was 
convicted under Section 302 PPC. Section 302 PPC contains three clauses, which carry 
its own consequence, effect and impact keeping in view the facts and circumstances 
of each case but the trial Court without adhering to respective clauses has simply 
mentioned Section 302 PPC. Suppose this sentence is treated to have been awarded 
under Section 302-B PPC in that case as per the provision of Section 367 subsection 
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(5) Cr.P.C major penalty is to be awarded and the option for lesser punishment needs 
mitigating circumstances that require to be dealt with specifically, justifying the option 
so taken. In such state of affairs, the sole remedy in the case left was the remand of the 
case.     

10. We would not like to comment on the merits of the findings rendered by the learned 
trial judge lest it may prejudice the case of either side. As the procedure mandated 
for charge, the point No.2 for determination drawn in the impugned judgment as well 
as statement of the accused under section 342 Cr.P.C were not recorded correctly. 
Therefore, the impugned judgment is not sustainable in the law; more particularly, 
it is bedrock principle of law that once statutes or rules direct that a particular act 
must be performed and shall be construed in a particular way then, acting contrary to 
that is impliedly prohibited; meaning thereby that doing of something contrary to the 
requirements of law and rules is impliedly prohibited. Judged and considered from 
all angles; on cumulative assessment of record and overall analysis of the material 
on record including the impugned judgment, we left no other option but to accept the 
request made by the learned counsel for the parties with their consensus that the case 
be remanded back to the trial Court for denovo proceedings after framing of fresh 
charge. We, therefore, by exercising powers under section 423 Cr.P.C remand the case 
to the learned trial Court for re-trial, strictly in accordance with law, after rectification 
of omission, errors and defects, etc highlighted above in this judgment and thereafter 
give findings on merits.   These are detailed reasons of our short order of even date, 
reproduced hereinbelow:--

“For the reasons to be drawn later on and with the consent of the parties, the appeal 
is accepted, judgment dated 29.11.2012 is set aside and the case is remanded to the 
learned trial Court for denovo trial with the direction to conclude the trial, preferably 
within a period of three months.” 

Hopefully, the learned trial judge shall adopt all necessary steps and endeavors to 
conclude the trial expeditiously within stipulated period under intimation to this 
Court through Incharge Bench Registry, Karachi. 

Justice Syed Muhammad Farooq Shah
Judge

Justice Muhammad Noor Meskanzai
Chief Justice
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JUDGMENT
SHAUKAT ALI RAKHSHANI, J:- Khalid Mehmood (Appellant) was put on trial in case FIR 
bearing No.1314/12 dated 05th of December, 2012 lodged within the local limits of Police Station 
City, Mansehra under Section 17(2), later on altered to section 17 (4) of the Offences Against 
Property (Enforcement of Hudood) Ordinance VI of  1979 (“Hudood Ordinance”) concluding 
in a verdict of guilt, whereby the appellant was convicted under Section 302 (b) of The Pakistan 
Penal Code [XLV OF  1860] (“Penal Code”)  and sentenced to imprisonment for life as Tazir; 
in addition to the above sentence, the appellant was also made liable to pay Rs.2,000,000/- (two 
millions) as compensation to the legal heirs of the deceased as contemplated under Section 
544-A of The Code of Criminal Procedure [Act V of 1898] (“The Code”), extending the benefit 
of Section 382-B of The Code, through judgment rendered on 26th of March, 2016 (“Impugned 
Judgment”) by a learned Additional Sessions Judge-IV, Mansehra (“Trial Court”).

2. Laconically, Iltaf Khan, Inspector (PW.3), who was serving as ASHO in Police Station 
City, Mansehra, on 5th of December, 2012 being on routine patrol duty received an 
information that an injured person has been brought to KATH (King Abdullah Teaching 
Hospital), later known to be Zeeshan Ahmad lying in a serious condition; who reported 
at about 08:30 pm to him in the hospital that he is driver of Suzuki and that at about 
06:00 pm, while he was going towards his house; when he reached near Mohallah Jalal 
Abad, Khalid son of unknown resident of Mohallah Jalal Abad on seeing him put the 
barrel of a pistol on his head and asked him to hand over whatever he had; he caught 
hold of him but he was fired at, whereby he received a bullet injury in his abdomen, 
which statement was reduced by him in the form of Murasila (Ex.PW.3/1). He (PW.3) 
also prepared injury sheet of Zeeshan Ahmed, complainant as (Ex.PW.3/2), on the basis 
whereof FIR (Ex.PW.7/1) was registered by Sukhraj Ahmed, ASI (PW.7). 

Dr. Saeedullah Khan, CMO (PW.9), KATH Mansehra stated to have received Zeeshan 
Ahmed son of Sultan Muhammad on 5th of December, 2012 at about 08:30 pm brought 
by Constable Shoaib (PW.14) which was medically examined and treated. He observed 
an entry wound of bullet in the abdomen below the umbilicus; the edges of wound were 
inverted and some of peritoneum coming out of the hole, the size of wound was about 
½ inch circular in shape, red in colour, duration whereof about one to two hours, who 
was shifted to AMC (Ayub Medical College) for further treatment. In the meanwhile, 
Muhammad Anwar, ASI (PW.6) was entrusted with the investigation and on the fateful 
night at 09:15 pm he inspected the crime scene but found no one there. Constable 
Shoaib (PW.14) produced him one t-shirt (P-1) black in colour and a sweater (P-2) 
having correspondence cut marks, which was sealed in parcel No.1, affixing seals 
denoting MA through recovery memo (PW.1/1). During inspection of crime scene a 
Nokia mobile set Model 1280 (P-3), a Samsung folding mobile (P-4), a cap having  
strips (P-5), a white cap (P-6) and an empty of 30 bore (P-7), which according to him 
had a fresh smell of its discharge were secured in parcel No.2 through recovery memo 
(Ex.PW.2/1). According to him, the appellant was arrested on 6th of December, 2012 at 
about 04:15 pm from his room situated at Pakhwal Road i.e. a 30 bore pistol of steel 
colour Pak made with four live bullets (P-8) and a 30 bore pistol of black in colour, Pak 
made with three rounds (P-9) were recovered through recovery memo (Ex.PW.2/2), 
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whereof arrest card (Ex.PW.6/2) was prepared. The said pistols were recovered beneath 
the pillow of his room in the presence of constable Muhammad Rashid (PW.2) and 
Constable Ibrar Ahmed (Not Produced). On 7th of December, 2012 police remand was 
obtained from Judicial Magistrate, Mansehra through an application (Ex.PW.6/3); 
granting a day custody. Appellant Khalid Mehmood pointed out different points of 
place of the crime scene, whereof memo of pointation (Ex.PW.4/1) was prepared by 
also making addition with red ink in the site plan (Ex.PW.6/1) marked as (Ex.PW.6/4). 
On 8th of December, 2012 the confessional statement of the appellant was got recorded 
under Section 164 of The Code and he was remanded to judicial custody. He placed 
the Forensic Science Laboratory report (“FSL Report”) regarding garments of the 
deceased as (Ex.PW.6/8) and the FSL report of Fire Arms as (Ex.PW.6/9). According 
to Investigating Officer (PW.6), he had been visiting Zeeshan (complainant), who was 
admitted in AMC, Abbottabad to record his statement but he was unable to give his 
statement and only said that he was fired at by felon for snatching money. On 13th of 
January, 2013 Zeeshan (complainant) succumbed to his injuries in the AMC, whose 
inquest report (Ex.PW.6/10) was prepared by him. 

Postmortem examination was conducted by Dr. Munawar Ali Awan (PW.12), who 
issued and produced the postmortem report as (Ex.PW.12/1) with the observation that 
the dead body of deceased Zeeshan son of Sultan Muhammad aged about 20 years; 
was referred to ATH, Abbottabad for autopsy by police constable on 13th of January, 
2013 and that he (PW.12) conducted autopsy of deceased Zeeshan at about 12:30 pm. 
He observed that the cause of death is injury to gutt secondary to firearm injury, which 
led to infected abdomen and further sepsis; probable duration between injury and death 
was mentioned as within 39 days. 

3. On 28th of February, 2013, the appellant was formally charged, who denied the indictment 
of committing murder of the deceased Zeeshan with the purpose of robbery, professing 
his innocence. The prosecution in order to substantiate its charge has produced as many 
as 14 (fourteen) witnesses and on conclusion of the prosecution evidence, the appellant 
was confronted with the incriminating evidence brought forward by the prosecution, 
which was denied; not opting to record his statement on oath as envisaged under section 
340 (2) of The Code. At the end of the trial the learned Trial Court returned a verdict 
of guilt, thus in consequence thereof; the appellant was convicted and sentenced as 
mentioned in the para (supra). 

4. We have anxiously and carefully examined the entire record with the able assistance 
of Mr. Ghulam Younas Khan Tanoli, learned counsel for the appellant as well as Mr. 
Wilayat Khan, Assistant Advocate General, KPK for the State. 

5. Learned counsel for the appellant inter-alia contended that the mursaila (Ex.PW.3/1), 
containing the statement of the deceased then injured Zeeshan does not qualify to be a 
dying declaration in view of the law settled by the Hon’ble Supreme Court of Pakistan, 
henceforth the Trial Court has erred on relying upon such piece of evidence. He also 
argued that the confessional statement is not only unvoluntarily but untrue as well, 
which could not be made basis for holding the appellant culpable of the murder of the 
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deceased, more particularly when such confessional statement was retracted by him. 
He maintained that the statement of the appellant, referred as dying declaration by the 
prosecution is contradictory to the confessional statement as well as to the testimony 
of Muhammad Hafeez (PW.4) and Mst. Qureshan Bibi (PW.5) with regard to arrest of 
the appellant on the spot. He added that the recovery of the pistols (Ex.PW.2/2) made 
by Constable Muhammad Rashid (PW.2) from the appellant on 6th of December, 2012 
being the crime weapon is belied and contradicted by the prosecution witnesses (PW.4) 
and (PW.5) respectively, who testified to have arrested the appellant from the crime 
scene on 5th of December, 2012. Regarding FSL report, it was argued that the recovery 
is doubtful, therefore, the FSL report thereof also becomes of no use to the case of 
prosecution. Objecting the FSL report, the learned counsel for the appellant further 
argued that sending the empties with the pistols together has diminished the evidentiary 
value of FSL report. In support of his arguments, he relied upon the judgments reported 
as 2016 SCMR 274, 2011 SCMR 646, 2010 SCMR 1009, 2000 SCMR 785, and PLD 
1996 SC 67.

6. Conversely, Mr. Wilayat Khan, Assistant Advocate General, KPK  for State, while 
controverting the argument so advanced by the learned counsel for the appellant 
forcefully urged that the FIR by all means is a dying declaration, wherein the appellant 
was nominated, thus reliance upon on such statement by the Trial Court is well founded 
by law. He frankly admitted that there are certain discrepancies in the confessional 
statement if read with other circumstantial evidence but argued that the same has been 
left deliberately by the appellant in his confessional statement to save his skin from the 
guilt and conviction, however, insisted that the confessional statement is worthy and 
credible to hold the appellant culpable of the crime. He also refuted the contentions 
with regard to recovery of the pistols being contrary to the testimony of Muhammad 
Hafeez (PW.4) and Mst. Qureshan Bibi (PW.5). He maintained that the FSL report of the 
crime weapon has corroborated the confessional statement and the dying declaration, 
thus the impugned judgment is based on unshakeable prosecution evidence, requiring 
no interference, therefore, he made prayer for dismissal of the appeal. He relied upon 
a judgment reported as “REHMAT ALIAS KAKU VERSUS THE STATE AND 
ANOTHER” (2017 YLR NOTE 221) and submitted that defective omission on the part 
of the police officials during investigation would not be a ground for acquittal of the 
accused. 

7. Mainstay of the prosecution case is the statement of deceased then injured incorporated 
in the FIR (Ex.PW.7/1), confessional statement, testimony of Muhammad Hafeez 
(PW.4) and Mst. Qureshan Bibi (PW.5) and the recovery of the pistols .30 bore and 
empty secured from the crime scene wedded with the positive FSL report.

Undeniably there is no eyewitness of the occurrence and as such the entire case of the 
prosecution is based upon the circumstantial evidence. We are well conscious of the 
evidentiary value and criteria for appreciation of the circumstantial evidence, holding 
guilty of an accused facing trial, particularly in a case of capital charge. To act upon 
circumstantial evidence, the benchmark by the apex Court in the cases of “IMRAN 
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ALIAS DULLY AND ANOTHER VS. THE STATE AND OTHERS” (2015 SCMR 
155) and “AZEEM KHAN AND ANOTHER VS. MUJAHID KHAN AND OTHERS” 
(2016 SCMR 274) requires to be followed, which contemplates firstly that the facts so 
established must be consistent with the guilt of accused, secondly, the circumstances 
must be conclusive and conclusion of guilt must be established, thirdly suspicion how 
much strong would not be substitute of proof, fourthly, the chain of evidence must be 
complete in all respect leaving no room about the innocence of the accused and last but 
not the least, the evidence must make an un-broken chain; whereof, one end must touch 
the crime and other neck of the accused.

Foremost crucial evidence, whereupon the prosecution rested its case is the statement 
of the deceased then injured Zeeshan incorporated in the FIR (Ex.PW.7/1) on the 
fateful evening of 5th of December, 2012. We have scanned and examined such piece of 
evidence from various angles in view of the arguments so advanced by the adversarial 
sides. Prior to dilating upon the instant statement of deceased Zeeshan, who succumbed 
to his injuries after 39 days of the occurrence, we would like to refer to the dicta laid 
down by the Hon’ble Supreme Court of Pakistan through its variety of judgments, while 
interpreting Article 46 of the Qanun-e-Shahadat Order, 1984 (“Order of 1984”) related 
to dying declaration. The apex Court in the case of “MST. ZAHIDA BIBI VERSUS 
THE STATE” (PLD 2006 SUPREME COURT 255) expounded the dicta that dying 
declaration is like a statement of an interested witness, which requires close scrutiny 
and is not to be believed merely for the reason that dying person is not expected to 
tell a lie. It was further observed that dying declaration or a statement of a person 
without the test of cross-examination was a weak kind of evidence and its credibility 
depended upon the authenticity of the record and the circumstances under which it was 
recorded. It was further reiterated by the Hon’ble Supreme Court of Pakistan in the case 
of “TAHIR KHAN VERSUS THE STATE” (2011 SCMR 646) at para 12, which for the 
purpose of convenience is reproduced herein below:-

“12. It is thus absolutely clear from the principles laid down by this Court that a 
dying declaration is a weaker type of evidence, which needs corroboration and that 
conviction can be based on the basis of such a declaration when fully corroborated by 
the other reliable evidence. Thus the facts and circumstances of each case, have to be 
kept in view and also the credibility, reliability and acceptability of such a declaration 
by the Court.”

(Emphasis Applied) 

8. Moreover, Rule 25-21 of the Police Rules, 1934 provides that a dying declaration, 
whenever possible, be recorded by a Magistrate and the declarant be examined by a 
medical officer with a view to ascertain that he is sufficiently in senses to make a lucid 
statement and if in case a Magistrate is not available, such declaration shall be made in 
the presence of two or more reliable witnesses unconnected with the police department 
and with the parties concerned in the case. It further provides that if no such witnesses 
can be obtained, without risk of the injured person dying before his statement can be 
recorded, it shall be recorded in the presence of two or more police officers and that 
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a dying declaration made to a police officer should, under section 162 of The Code, 
be signed by the person making it. A full bench of the Hon’ble  Supreme Court of 
Pakistan, while adjudicating upon the case of “SOMAID AND ANOTHER VERSUS 
ALI GOHAR ALIAS GOHAR ZAMAN AND OTHERS” (2019 SCMR 1008) while 
examining article 46 of The Order 1984 held and observed in the words reproduced 
herein below; 

“Dying declaration, in legislative wisdom, is an exception to general rule of direct 
evidence; it is admitted to the detriment of an accused without opportunity of cross-
examination upon the declarant under the belief that a person, face to face with God, 
would tell nothing but the whole truth. Sanctimonious hypothesis notwithstanding before 
conviction is based upon such a declaration, prosecution must demonstrate beyond 
shadow of doubt that it comprises of the words of declarant alone without extraneous 
prompting or additions; the person who records dying declaration is therefore a most 
important witness to verify veracity thereof.”

(Underline is ours)

9. Admittedly, the statement of the deceased then injured incorporated in the FIR (Ex.
PW.7/1) was recorded in the hospital but neither his statement was attested by the 
concerned Doctor to verify that the deceased then injured was medically fit and was 
in his senses to make such statement nor has been verified and signed by any other 
police official or any private witness; adhering to the requisites as contemplated under 
the Police Rules, 1934 ibid. As observed by the Hon’ble Supreme Court of Pakistan in 
the Somaid’s case supra that dying declaration has a distinctive exception to general 
rule of direct evidence, where the statement of deceased then injured is accepted as a 
whole truth without opportunity of cross-examination on the hypothesis that a person 
on the death bed cannot lie; but here the case is distinguishable, for the reason that the 
deceased then injured did not die within a short spell of time rather he remained alive for 
39 days. In such scenario, it was obligations upon the prosecution to have had proved on 
record through medical evidence that during such period of treatment he was able and 
fit to make statement albeit Muhammad Anwar, ASI (PW.6) in his examination-in-chief 
stated that he had been visiting the injured admitted in AMC, Abbottabad but deceased 
then alive was unable to give his statement and that he only stated that he had been fired 
at by accused just for snatching money. If the statement of Investigating Officer (PW.6) 
is believed to be true and correct then question mounts that if he was not able to make 
statement during his treatment in a hospital wherein he remained for 39 days, how come 
he could make statement on the fateful day. In absence of such explanation, the need of 
medical evidence arises to prove such factum, which is missing. The prosecution had 
to establish through cogent evidence that the dying man was in full sense, conscious, 
alert to surroundings, fully orientated to time, space and able to make such statement, 
whereof a fitness certificate about the medical condition of declarant was must, which 
has not been obtained and brought forward on record, thus in no way such declaration 
of deceased Zeeshan Ahmed can be considered as a dying declaration. Obviously, such 
statement if not considered as a dying declaration did gather weitage of a statement 
recorded under Section 161 Cr.P.C, but its admissibility in evidence was subjected to 
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opportunity of cross-examination and in absence of such right, the statement incorporated 
in the FIR cannot be held to be a proof. Even otherwise, if such statement is considered 
to be a dying declaration, even then the same being very weak type of evidence, requires 
strong, independent and reliable evidence for the sake of safe administration of justice, 
thus relying upon such statement qua alone would be un-safe. 

10. Looking the matter from another angle; assumingly, if the statement of deceased Zesshan 
Ahmed is believed to be a gospel truth even then it is of no help to the prosecution case 
because he although named one Khalid as perpetrator, who came to rob him but he 
did not disclose his parentage and caste except that he was resident of Mohallah Jalal 
Abad. There may be hundreds of persons in the vicinity with the name of Khalid. If the 
deceased had mentioned that the appellant was his friend, neighbor and acquaintance 
or was known to him earlier due to some relation; even then it could have been relevant 
but not in the present situation. Furthermore, deceased then alive did not mention in 
his statement that the appellant was caught hold of him or handed over the appellant 
to police by him. It is worthy to mention that Muhammad Hafeez (PW.4) testified that 
he was owner of the Suzuki and deceased Zeeshan Ahmed was working with him as a 
conductor, which fact belied the deceased so narrated in the FIR, claiming to be driver 
of the Suzuki. Muhammad Hafeez (PW.4) maintained that on the fateful evening he 
was called on phone by the deceased then alive that he has been attacked by some 
robber and  he (Zeeshan Ahmed) caught hold of him and asked him (Muhammad 
Hafeez PW.4) to reach at the spot; whereupon when he reached on the crime scene and 
called the deceased then alive but he did not attend his call; believing that he might have 
received the bullet shot, where-after he and one Majid (Not produced) reached the exact 
spot of crime, where deceased then injured handed over the accused to him and told 
that the accused has caused firearm injury to him. He further testified that they brought 
the deceased then injured to the hospital and on the way informed the SHO of P.S. City 
about the occurrence and apprised him that they have apprehended the assailant and 
that on arrival by the police in the hospital, they handed over the accused to the SHO of 
P.S. City. Mst. Qureshan Bibi (PW.5) stated that she is resident of of Mohallah Bhattain 
near Punjab Chowk Mansehra and that on the relevant day Muhammad Hafeez (PW.4) 
informed her about the occurrence that her son was injured, whereupon she reached at 
the KATH, Mansehra, where she found that the injured had already been taken away to 
AMC Abbottabad. According to her, after elapse of four hours, her son came out of the 
operation theatre, where her son Zeeshan Ahmed then alive told her that a boy standing 
in his way threatened him to take out whatever he had by putting the pistol on his head; 
which pistol was snatched and thrown by him but the boy took out another pistol  by 
which he fired at upon him; said boy was brought to the road by him (deceased); PWs 
reached there and he handed over the boy to them, who was wearing white clothes 
smeared with blood of injured Zeeshan Ahmed and that the police officials commended 
that he was a brave boy (deceased), when he had handed over the boy to the police at 
the spot. During cross-examination mother of deceased (PW.5) admitted that she was 
not the eye witness of the occurrence and admitted that her information is based upon 
the information furnished by the deceased then injured. 
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Analysis of her statement reveals that the culprit was over powered and apprehended by 
the injured himself alone despite having received bullet injury in abdomen and called 
Muhammad Hafeez (PW.4), who alongwith Abdul Majid came on the crime scene, 
whereafter the culprit was handed over to the police on the spot. Her statement does 
not reconcile with the statement of Muhammad Hafeez (PW.4) because he stated that 
culprit was brought to the hospital and in the meanwhile he called the SHO of P.S. City, 
Mansehra and informed him about the apprehension of the culprit, who was then handed 
over to police in the hospital on their arrival. Both statements of Muhammad Hafeez 
(PW.4) and Mst. Qureshan Bibi (PW.5) have been contradicted by Muhammad Anwar, 
Investigating Officer (PW.6) who testified that the accused was arrested on the next day 
on 6th of December, 2012 at about 04:15 pm from his room situated at Pakhwal Road. 
No clothes of the appellant were taken into possession to corroborate the statement of 
Mst. Qureshan Bibi (PW.5), who stated that the clothes of the culprit, white in colour 
were smeared with the blood of his son; which is intriguing. The statement so-called 
dying declaration of deceased was incorporated in the shape of mursaila (Ex.PW.3/1) on 
the basis whereof FIR was lodged, which has been found by us to be inconsistent to the 
depositions of Muhammad Hafeez (PW.4) and mother of deceased Mst. Qureshan Bibi 
(PW.5); rather contrary regarding so called dying declaration, arrest of the appellant on 
the spot and then handing over to the police in the hospital. One of material witness 
Abdul Majid, who alongwith Muhammad Hafeez (PW.4) brought injured deceased 
then alive to hospital was not produced and abandoned for being unnecessary on 30th 
of September, 2013 without assigning any reason, which infer us to believe as provided 
under Article 129 (g) of the Order of 1984, that had he been produced before the Court 
he would have not supported the prosecution version. In this regard we are guided by 
dicta laid down in the case of “LAL KHAN VERSUS THE STATE” (2006 SCMR 
1846).

After scrutiny of the testimony of Muhammad Hafeez (PW.4) and mother of deceased 
Mst. Qureshan Bibi (PW.5) and the deposition of Investigating Officer (PW.6) on the 
touchstone referred thereto in the preceding paras on the basis of cited cases; we have 
irresistibly concluded that the statement of the deceased as incorporated in the FIR 
by no means can be considered as a dying declaration as well as no importance to 
strengthen the case of prosecution. 

11. Coming to the confessional statement of the appellant, we have scanned the questionnaire 
(Ex.PW.13/1), confessional statement as well as have minutely scrutinized the testimony 
of Naeemullah Khan Jadoon (PW.13), who recorded the confessional statement of the 
appellant. Before evaluating the confessional statement in view of the testimony of 
Recording Magistrate (PW.13), we would like to refer to the mandatory pre-cautions 
enunciated by the Hon’ble Supreme Court of Pakistan in the cases of “AZEEM KHAN 
AND ANOTHER VS. MUJAHID KHAN AND OTHERS” (2016 SCMR 274) and 
“HASHIM QASIM AND ANOTHER VERSUS THE STATE” (2017 SCMR 986), 
which follows as under;

1) Fear in the mind of accused intruded by the police requires to be removed by 
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sending the police officials including Naib Court and other staff from the Court 
room. 

2) Accused is well in senses to understand the consequences of his confessional 
statement and must be made to understand that he is before the Judicial 
Magistrate.

3) Sufficient time for reflection is to be provided after administration of first and 
then second warning with interval. 

4) The maker of a confession must be assured that in case of recording as well as 
non-recording of a confessional statement, he shall not be handed over to the 
police. 

5) The requisite question as incorporated in the form issued as per High Court 
Rules and Orders should be put to the maker and answers given by him shall be 
recorded in his own words. 

6) The confession of the accused must be handed down by the Magistrate himself 
unless there are compelling circumstances not allowing the Recording Magistrate 
to do so; but such compulsion must be disclosed in a special note. 

7) Confessional statement must not contradict the case setup by prosecution 
witnesses on material particulars of the case and also should not be inconsistent 
with other confession, if there are more than one maker. . 

8) If the maker only understands his mother language and confession is recorded 
is another language same shall be explained to the accused, which he fully 
understands with clear stance of Recording Magistrate that he is well-versed 
with the language in which confession was made, and word by word translated 
as provided under Section 364 of The Code. The required certificate must be 
given by the Magistrate about the proceedings under his seal and signature. 

9) After completion of recording of the confessional statement accused shall not 
be sent to judicial custody through police official including Naib Court wearing 
police uniform.

On scanning of the evidence with regard to the confessional statement, we have found 
material illegalities and irregularities in the process of recording confessional statement 
of the appellant, questioning the voluntariness of the confessional statement, more 
particularly with regard to the truthfulness of his confession for being inconsistent 
rather contrary to the other circumstantial evidence.  

12. According to Recording Magistrate (PW.13), on 8th of December, 2012 accused Khalid 
Mehmood was produced by local police before him for recording his confessional 
statement vide application (Ex.PW.6/5), where-after complying with all codal formalities, 
he recorded the confessional statement. He produced the questionnaire, whereby questions 
were put to the accused as (Ex.PW.13/1), confessional statement as (Ex.PW.13/2), 
memorandum of enquiry as (Ex.PW.13/3) and lastly the certificate as (Ex.PW.13/4). 
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In cross-examination he admitted not to have asked any question other than mentioned 
in the questionnaire (Ex.PW.13/1) and that after recording confessional statement, he 
committed the appellant to judicial custody through Naib Court. He admitted that the 
confessional statement (Ex.PW.13/2) was not written by him in his hand but was scribed 
by the steno of the Court on his dictation. Admittedly, Recording Magistrate (PW.13) has 
provided only one opportunity with a single warning for reflection.

In the questionnaire (Ex.PW.13/1), memorandum of enquiry (Ex.PW.13/3) and 
certificate (Ex.PW.13/4), it does not find mention that in case the appellant does not 
record his confessional statement, he would not be handed over back to the police, 
which contravenes the method so enumerated in the above referred judgment, which 
questions the voluntariness and admissibility of the confessional statement. Usually, 
the Naib Court is in the uniform, thus shifting of the confessor through a Naib Court 
also offends the pre-caution enunciated in the Azeem Khan’s case supra. Moreover, 
not providing two opportunities for reflection with intervals intentionally violates the 
directions rendered by the apex Court in the case (supra). Further, presence of Court 
official and writing the confession by him without offering explanation and such fact 
not contained in the certificate makes the entire proceeding of confessional statement 
un-voluntary and erroneous, making the same inadmissible.

13. Now, adverting to the confessional statement made by the appellant with reference to its 
truthfulness and same being not inconsistent with the available circumstantial evidence. 
After analysis, we have found the confessional statement to be absolutely untrue and 
inconsistent to the other circumstantial evidence. In the confessional statement maker 
states that he and deceased Zeeshan Ahmed became friends about six months back and 
that on the fateful day at about 06:00 pm deceased met him near Mohallah Jalal Abad, 
who asked him to see off him, whereupon both of them proceeded and on the way, he 
and deceased had some altercation. It was also mentioned in the confessional statement 
that he had two pistols with him, which he had kept with him to make aerial firing in 
his cousin’s marriage and that he (deceased) snatched one of his pistol; aimed and was 
going to hit by saying that he (appellant) and Hamza have committed fraud with him; 
as such today he would settle the matter. As per confessional statement, maker of the 
confession apprehending threat to his life made fire upon him (Zeeshan) whereby he 
got severely injured. 

Perusal of the confessional statement reveals that appellant and deceased were friends 
since last six months and due to some personal grudge, altercation took place between 
them and that as per confessor, he in self defence fired at the deceased. This narration 
contradicts the entire version of the prosecution brought forward through the so-called 
dying declaration made by deceased, incorporated in the FIR, who statedly remained 
firm till his death that he was fired by the culprit for the purpose of robbery. Muhammad 
Hafeez (PW.4) and Mst. Qureshan Bibi (PW.5) also stated that the deceased then alive 
told them that in the course of robbery the culprit made fire upon him, whereby he 
received injury in his abdomen, which contradicts the confessional statement. The 
confession seems to have been extorted to make the case in line with the version built 
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up by police, ignoring what has been reported by the deceased and Muhammad Hafeez 
(PW.4) and Mst. Qureshan Bibi (PW.5), with regard to the arrest of culprit from the 
spot and handing over him to police, negating the confessional narrative together. 
Astonishingly, nothing was taken away by the felon on the fateful day apparent from 
the recovery of two mobile phones from the crime scene, which factum also dispels the 
story of robbery.

After thorough scrutiny of the above evidence, we have arrived with no doubt in our 
mind that the confessional statement is untrue, which has contradicted the circumstantial 
evidence on material facts so furnished by the other prosecution witnesses, thus it would 
be unsafe to place reliance upon such confessional statement, particularly in a case of 
capital charge without strong, independent and unimpeachable corroborative piece of 
evidence. As the confessional statement has been held by us to be unvoluntarily and 
untrue as well as inconsistent with the other circumstantial evidence, therefore, need not 
to dilate upon the plea of exercise of right of self defence mentioned in the confessional 
statement. Learned counsel for the State during his arguments could not deny the 
conflicting versions as discussed herein the preceding paras and showed inability to 
explain the circumstances except urging that homicidal death of the deceased has been 
proved to have been committed by the appellant, which assertion alone is obviously not 
enough to hold the appellant guilty of the crime, entailing severe punishment of death 
or incarceration for life.

14.  Regarding recovery of the pistol being crime weapon of the murder of the deceased 
recovered on 6th of December, 2012 from a room being in possession of the appellant, 
suffice it to observe that the arrest of the appellant on the said date and the recovery 
made at the same moment from the room of the appellant is diverse to the testimony 
of Muhammad Hafeez (PW.4) and Mst. Qureshan Bibi (PW.5) that the culprit, who 
committed murder was apprehended at the spot on 5th of December, 2012 by the 
deceased himself, which was handed over to police official in the hospital and that 
the police praised the deceased for doing so bravely. Moreover, since the recovery of 
pistols have not been effected in consequence of disclosure and the police had raided 
the room on prior information, therefore, it was incumbent upon police officials to have 
had associated compulsorily private witnesses from the locality to become marginal 
witness of recovery, which offends provisions of Section 103 of The Code and the dicta 
laid down in the case of “MUHAMMAD AZAM VERSUS THE STATE” (PLD 1996 
SUPREME COURT 67), wherein it has been held that the police cannot ordinarily be 
allowed to ignore the provision of Section 103 The Code and as such insisted upon 
associating independent witnesses; provided in compelling circumstances it is not 
possible then explanation to such effect must be offered as to why witnesses were not 
associated with the alleged recovery, otherwise such recovery would not be worthy of 
reliance; henceforth in such view of the matter as well the recovery being doubtful is 
ruled out of consideration. 

15. The prosecution has also procured the FSL report to establish that an empty recovered 
from the crime scene has been fired by the pistol recovered from appellant from his 
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room beneath the pillow. One of the fascinating statement which has come on record 
is that Muhammad Anwar, ASI (PW.6) testified that on 6th of December, 2012, 
while inspection of the crime scene he secured an empty; giving fresh smell of its 
discharge, which was taken into possession through recovery memo (Ex.PW.2/1). As 
the occurrence had taken place on 5th of December, 2012 at about 07:00 pm, than how 
come would it be possible, till next day, the empty giving fresh smell of its discharge. 
The record reflects that the recovery of pistols were made on 6th of December, 2012 and 
sent on the same day to Forensic Science Laboratory (FSL), Crimes Branch, Khyber 
Pakhtunkhwa, Peshawar, but the same were received on 10th of January, 2013; whereof 
no explanation has been offered to justify late receipt of the aforesaid weapons, which 
makes the FSL report (Ex.PW.6/9) unworthy of reliance. Moreover, since the recovery 
has been considered to be highly doubtful and thus discarded as such the FSL report 
(Ex.PW.6/9) cannot be considered as helpful to the case of prosecution for if redundant. 

16. The arguments so advanced by the Assistant Advocate General, KPK for State to 
overlook the omissions and infirmities arising during the course of investigation has 
no strength because the case has to be proved on the basis of strong corroborative 
pieces of evidence, consistent with each other, particularly in a case of circumstantial 
evidence where different pieces of evidence should make one un-broken chain of 
events, missing no link and casting absolutely no doubt in mind that the accused has 
committed the offence as charged in this case. There are material contradictions and 
severe inconsistencies, which cannot be considered as omissions or formal defect so 
referred by learned counsel for the State by placing reliance upon the case reported 
as “REHMAT ALIAS KAKU VERSUS THE STATE AND ANOTHER” (2017 YLR 
NOTE 221), which has no application in the attending circumstances of this case. 

17. Upshot of the above discussion is that the prosecution has miserably failed to bring 
home the charge against the appellant and the findings arrived at by the learned Trial 
Court are misconceived, contrary to the evidence and guiding principles enunciated by 
the apex Court, henceforth we are unable to maintain the impugned judgment for being 
unsustainable, infirm and based on cryptic evidence. 

18. For the foregoing reasons, through our short order dated 23rd of October, 2019, we 
allowed the appeal, overturned the impugned judgment and recorded acquittal of the 
appellant of the charge, following the above reasons. 

Shaukat Ali Rakhshani
Judge

Dr. Fida Muhammad Khan
Judge
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JUDGMENT:

SHAUKAT ALI RAKHSHANI, J:-   Through this judgment we intend to dispose of Jail 
Criminal Appeal No.20-I of 2018 filed by appellant Sikandar alias Sikoo, preferred against the 
judgment dated 17th of April, 2018 (“Impugned Judgment”) authored by learned Additional 
Sessions Judge Lesbela at Hub (“Trial Court”) in case F.I.R No.85/2015 (Ex.P/14-A) registered 
with Police Station Hub City, District Lesbela for the offences punishable under section 17(4) of 
Offences Against Property(Enforcement of Hudood) Ordinance, 1979 (VI of 1979) (“Hudood 
Ordinance”) whereby the appellant was convicted under section 398 of  the Pakistan Penal 
Code [Act XLV of 1860] (“Penal Code”)  and sentenced to suffer seven years R.I with fine of 
Rs.30,000/- and in case of default of fine to further suffer  eight months S.I as well as under 
section 302(b) of the Penal Code and sentenced him to life imprisonment with further order to 
pay compensation of Rs.200,000/- (Rupees two lacs only) as provided under section 544-A  of 
the Code of Criminal Procedure [Act V of 1898] (“The Code”) to the legal heirs of the deceased  
Ludha Ram inclusive of the benefit of section 382-B of The Code.

The co-accused persons namely Baboo and Hubdar were found guilty for the attempt 
to commit robbery at the shop of the deceased, therefore, they were convicted under 
section 393 read with section 109/34 of Penal Code and sentenced to suffer three years 
R.I each with fine of Rs.20,000/- each and indefault of payment of fine to further suffer  
six months S.I with benefit of section 382-B of The Code, whereas the case file was 
kept in dormant till the arrest of the proclaimed offender Dildar son of Abdul Hameed.  
Co-convicts Baboo and Hubdar have not filed any appeal in this Court.

2. The instant jail criminal appeal has been received from Hon’ble High Court of 
Balochistan, Quetta vide order dated 19th of November, 2018 for want of jurisdiction, 
which was time barred, which was condoned on 20th of December, 2018. 

3. Aneel Kumar complainant (P.W.1) is the son of the deceased and was at his home at the 
time of the occurrence, who was informed by his younger brother Raja (PW.2) through 
telephone at 7.45 p.m that three unknown culprits came into their shop for decoity and 
made fire upon their father.  According to the complainant (P.W.1), he rushed to the 
shop where his father had  received fire-arm injuries on his neck, who had been taken 
to Zahid Medical Centre, wherefrom his father was further shifted to Ghulam Qadir 
Hospital Hub by them but his father succumbed. He added that his brother told him 
that three culprits had come on a motorcycle, amongst whom one remained seated on 
the motorcycle whereas two of them came at the shop pretending to be customers and 
asked for the prices and then aimed pistol at his father and asked to hand over the cash.  
In the meanwhile on the hue and cry of his father Ludha Ram one of them fired at his 
father which hit him on his neck whereafter both the said culprits ran away on foot.

Complainant(P.W.1) maintained that  both the culprits can be identified by his brother 
Raja (P.W.2).  As such on the written application (Ex.P/1-A) of the complainant (P.W.1) 
F.I.R No.85/2015 (Ex.P/14-A) under section 17(4) of the Hudood Ordinance was 
registered with Police Station Hub City District Lesbela.

4. Inspector Police, Mahiwal Khan(P.W.14) was  entrusted with the investigation. He 
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went to the Civil Hospital where he prepared Inquest report (Ex.P/14-B), secured blood 
stained clothes of the deceased through recovery memo (Ex.P/7-A), proceeded to the 
place of occurrence and prepared site plan (Ex.P/14-C) in the presence of prosecution 
witnesses as well as took into possession an empty shell through recovery memo 
(Ex.P/7-B).  He also took into possession one slipper of culprit, who while running 
away left it at the crime scene through recovery memo (Ex.P/7-D)

On spy information, on 13th of March, 2015 appellant Sikandar alias Sikoo was arrested, 
who revealed the names of his companions involved in the crime as Baboo and Dildar. 
The appellant allegedly led the Investigating Officer to the crime scene, whereof memo 
of place of occurrence (Ex.P/5-B) was prepared.  On 14th of March, 2015 a co-convicted 
accused persons Dildar and Hubdar both sons of Abdul Hameed were arrested.   On the 
same day one of the accused Dildar flee from the police custody.  On 16th of March, 
2015 the identification parade of appellant Sikandar alias Sikoo was got conducted 
through eye witness Raja (P.W.2) under the supervision of Abdul Muqeet (P.W.13) 
Judicial Magistrate.  On 22nd of March, 2015 co-convict Hubdar got recovered crime 
pistol and motorcycle having been used in the crime which were provided by him to co-
convicts to commit robbery, whereof memo (Ex.P/14-E) was prepared and a separate 
case under section 13 (e) of the West Pakistan Arm Ordinance, 1965 was got registered 
against co-accused Hubdar, whereas the pistol (crime weapon) alongwith an empty 
shell recovered from the crime scene were sent together to Forensic Science Laboratory 
(“FSL”) for ballistic opinion. He produced the positive FSL report (Ex.P/14-I).

Dr. Farukh Nek Akhtari(P.W.8) Senior Medical Officer, Jam Ghulam Qadir Hospital 
Hub medically examined the deceased Ludha Ram. He issued medical certificate 
(Ex.P/8-A).  He observed the following injuries on the person of the deceased and 
opined as under:-

“i) Entry wound on left side of chin lower portion.

ii) Exit wound on back side of survival region.

iii)  Bleeding signs seen from right ear and mouth.

Probable Cause of death huge bleeding and pain. Weapon was 
used fire arm, while duration of injuries was fresh at about 45 
minutes”.

Sub Inspector Riaz Hussain (P.W.15), on 29th of September, 2015 arrested co-convict 
Baboo in the instant case, who was already detained at Police Station  Aziz Billu 
Shaheed Dera Murad Jamali in some other case. On 16th of March, 2015 accused 
Sikandar alias Saikoo and on 3rd of October, 2015 co-convict Baboo were got identified 
by eye witness Raja (PW.2) during the identification parade (Ex.P/13-A & Ex.P/13-B) 
as well as  (Ex.P/13-C & Ex.P/13-D) during the identification parade conducted under 
the supervision of Abdul Muqeet Judicial Magistrate (P.W.13).  On 10th of October, 2015 
co-convict Baboo made disclosure (Ex.P/6-A) and pointation of the crime scene.  On 
conclusion of the investigation, the appellant alongwith co-convict Baboo and Hubdar 
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were sent to the Trial Court to face the deeds of their crime.

5.  After due compliance of the requisite formalities the appellant alongwith co-
convicts were formally charged under section 17(4) of the Hudood Ordinance read with 
section 109 of the Penal Code, to which they pleaded not guilty and professed their 
innocence.

  In order to establish the charges, the prosecution produced as many as 15(fifteen) 
prosecution witnesses, whereafter on closure of the prosecution side, the appellant 
and co-convicts were examined under section 342 of The Code.  The allegations and 
evidence brought forwarded by the prosecution were rebutted by them. They opted to 
record their statements on oath, however, the appellant subsequently refused to record 
his statement on oath, so reflected from the order dated 16th of April, 2018 but produced 
D.W.3 Ahmed Ali whereas the co-convict Baboo and Hubdar got record their statement 
on oath as well as produced D.W.1 Muhammad Salah, D.W.2 Ahmed Khan and D.W.4 
Nisar Ahmed in their defence.

  At the end of the trial, the appellant and co-convicts were held guilty of the 
charges, thus convicted and sentenced in the terms mentioned herein before in para 
(supra).

6.  We have heard Malik Abdul Haq learned counsel for the appellant, Syed Abdul 
Baqar learned Additional Prosecutor General Balochistan on behalf of the State and 
Mian Tahir Iqbal Khattak learned counsel for the complainant and perused the record 
cover to cover carefully and minutely with their able assistance. 

7. Malik Abdul Haq learned counsel for the appellant inter-alia contended that  Aneel 
Kumar(P.W.1), Parkash Kumar (P.W.3) and Nadeem Kumar (P.W.4)  are not eye witnesses  
nor have they identified the appellant at the time of the occurrence whereas the sole eye 
witness of the occurrence Raja (P.W.2) has failed to provide detailed description of the 
culprits thus picking up the appellant and co-convict Baboo during the identification 
parade is immaterial and not in accordance with the dictum as enumerated by the apex 
court. He maintained that the recovery of pistol has been made from the co-convict 
Hubdar, which cannot be related and attributed to the appellant. He further emphasized 
that the FSL reports procured cannot be used as a corroborative piece of evidence as 
the empty and crime weapon have been sent together, which practice and procedure has 
been disapproved by the apex court time and again through its judgments. It was further 
argued that the prosecution has miserably failed to prove the case beyond any shadow 
of doubt, which entitles the appellant for acquittal in consequence of acceptance of the 
appeal and setting aside the Impugned Judgment.

On the other hand Syed Abdul Baqar learned Additional Prosecutor General Balochistan 
rebutted the arguments of the learned counsel for the appellant and submitted that 
the prosecution has successfully proved the charges through ocular evidence of Raja 
(P.W.2), identification parade, recovery of pistol, whereof positive FSL reports have 
been received, which connect the appellant with the murder of the deceased Ludha 
Ram and attempted robbery.  He maintained that the appeal being meritless requires to 
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be dismissed.

Conversely, Mian Tahir Iqbal Khattak learned counsel for the complainant, while 
relying upon the arguments so advanced by the learned Additional Prosecutor General 
Balochistan added that the testimony of sole eye witness Raja (P.W.2) is confidence 
inspiring, which has not been shaken by the defence. Continuing his arguments, he 
urged that the ocular account has been corroborated by the recovery of crime weapon 
allegedly made on the pointation of Hubdar which has further been substantiated by 
positive FSL reports.  He maintained that the medical evidence has also corroborated 
the ocular account; leaving no room of doubt in the involvement of the appellant for 
committing murder of deceased Ludha Ram during the course of the attempted robbery 
as such requested for dismissal of the appeal.

8. Undeniably, the complainant Aneel Kumar (P.W.1) is not the eye witness of the 
occurrence. He was apprised of the occurrence by his younger brother Raja(P.W.2), 
who witnessed the occurrence of attempted robbery and death of his father Ludha Ram. 
The prosecution also produced Parkash Kumar (P.W.3) as circumstantial witness.  He 
testified that on the fateful night at 7:45 p.m, while he was present at home alongwith 
his brother Aneel Kumar(P.W.1), he received phone call from his younger brother Raja 
(P.W.2) that two persons had fired upon his father who has received fire-arm injuries.  
He reiterated the version narrated by Aneel Kumar (P.W.1) regarding shifting of his 
father to Civil Hospital from Zahid Medical Centre and receipt of the dead body. He 
produced an application (Ex.P/3-A), wherein request was made for not conducting the 
postmortem (Autopsy) of his father and handing over the dead body of the deceased 
Ludha Ram. The case of the prosecution hinges upon the following pieces of evidence:

i) Ocular testimony of Raja (P.W.2).

ii) Identification parades, wherein Raja (P.W.2) identified the 
appellant and co-convict Baboo.

iii) Disclosure and pointation of crime scene.

iv) Recovery of crime pistol (crime weapon) from the house of co-
convict Hubdar.

v) F.S.L. reports and

vi) Medical evidence.

9. None has been nominated in the instant case as the culprits, who made the attempt of 
robbery and murdered Ludha Ram, as perpetrators were not known to the prosecution 
witnesses. Raja (P.W.2) is the sole eye witness of the occurrence. Despite the fact that 
several shops were situated nearby, none of the shop-keepers got attracted and witnessed 
the occurrence, which in itself requires explanation.   Raja (P.W.2) testified that on 
10th of March, 2015 while he was present alongwith his deceased father at his shop at 
about 07:35 p.m (night) three persons came there on a motorcycle, amongst whom one 
remained seated on the motorcycle whereas two culprits came and asked for the prices 
of various items in the shop.  He maintained that a person with tawny complexion and 
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having long hair on the hue and cry of his father made fire upon the deceased, which 
inflicted on his neck, where-after both of them flee away.  He added that the person who 
had a pistol in his hand fell on the ground at a distance while running towards Gaddani 
Stop whereas the other had already made his escape good. He stated that he informed 
his brother on phone and the people from the neighbourhood took his deceased father 
to Zahid Medical Centre and then his brother and his other relatives shifted his father to 
Civil Hospital.  He categorically stated that he could not identify the person seated on 
the motorcycle for being far. He deposed that on 16th of March, 2015 he alongwith his 
brother went to the court where the Judge made Sikandar alias Sikoo(appellant) to stand 
in the row of eight persons, having similar height.  He stated that he picked up appellant 
Sikandar alias Sikoo amongst them thrice and told the Judge that he is the person who 
fired upon his father and ran away.  He identified the appellant and co-convict Baboo 
present in the court.  

Abdul Muqeet, Judicial Magistrate (P.W.13) testified that on 16th of March, 2015, he 
supervised the identification parade of Sikandar alias Sikoo  and on 3rd of October, 
2015, supervised the identification parade of Baboo  wherein Raja (P.W.2) identified  
both the appellant and Baboo  present in the court.   Imperative to note that surprisingly 
Raja (P.W.2) neither gave any description of co-convict Baboo  in his statement before 
the police nor he in his statement before the court testified that he participated in the 
test of identification parade conducted by Judicial Magistrate (P.W.13) in respect of 
co-convict Baboo Khan or he had identified him during the occurrence, which negates 
the deposition of Judicial Magistrate (P.W.13), putting the entire proceedings of test 
of identification parade of co-convict Baboo at naught.  Be that, if the testimony of 
Judicial Magistrate (P.W.13) is believed to be correct assumingly, then the testimony of 
eye witness Raja (P.W.2)  deserves scrutiny that as to how he had picked up co-convict 
Baboo Khan during the course of identification parade with a specific role, when he 
had neither stated in police statement nor before the court that he identified him, more 
particularly, when he had not given a slightest description of him. 

Prior to discuss  the  sufficiency  of the description provided by eye witness Raja 
(P.W.2) of the appellant Sikandar alias Sikoo and picking  him up during the test of 
identification parade with attribution of role to him, we would like to make reference to 
the dictum expounded by the apex court while determining the worth and value of the 
test of identification parade  in respect of its effectiveness to eliminate the possibility of 
mis-identification of an accused. 

We are conscious of the legal proposition that picking up of an accused in an identification 
parade is not substantive piece of evidence but is merely corroborative evidence in its 
nature, as held in the case of SHAFQAT MEHMOOD AND OTHERS VERSUS THE 
STATE (2011 SCMR 537). We are also well aware of the dicta settled by the apex court  
that a test of identification parade and correct pointing out of an accused person is not 
a legal requirement and its failure  has not been always held to be fatal to the case of 
the prosecution.  In this regard reference can be made to the cases of  MUHAMMAD 
AKRAM RAHI AND OTHERS VERSUS THE STATE AND OTHERS(2011 SCMR 
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877), GHAZANFAR ALI ALIAS PAPPU AND ANOTHER VERSUS THE STATE 
(2012 SCMR 215) as well as to the matter of KANWAR ANWAAR ALI reported in 
(PLJ 2019 SC(Cr.C.) 153.  

In the Kanwar Anwaar Ali’s case (supra) while referring to the dictum settled in the 
cases of AZHAR MEHMOOD AND OTHERS VERSUS THE STATE (2017 SCMR 
135), GHULAM SHABBIR AHMED AND ANOTHER VERSUS THE STATE (2011 
SCMR 683) and SHAFQAT MEHMOOD AND OTHERS VERSUS THE STATE 
(2011 SCMR 537), it was also held that identification parade of an accused person by 
eye witnesses before the court  during a trial is generally considered to be quite unsafe  
because before such identification before the trial court the eye witnesses get  many 
opportunities to see accused persons appearing before the Court in connection with their 
remand, distribution of copies of statement of other prosecution witnesses, framing of 
a charge and recording of statement of witnesses, therefore, identification parade in 
the peculiar circumstances was necessary; as in this case too, but the identification 
parade was subjected to compliance of certain requisites as contemplated in the form of 
executive and judicial pronouncements.

Guidance can be sought from the case of MUHAMMAD YAQOOB AND ANOTHER 
VERSUS THE STATE (1989 P Cr.L.J 2227), which contains the guidelines and 
necessary pre-cautions for evaluating and conducting an identification parade, which 
was later endorsed by the Hon’ble Supreme Court  in the Kanwar Anwaar Ali’s matter 
(supra). For ease of reference para 23 is reproduced:-

“23.  Although there is no law, which prescribes any such precautions 
yet the necessary guidelines are available in the form of executive 
instructions and judicial pronouncements. Some of them are summarized 
as under:

(a) Memories fade and visions get blurred with passage of time. Thus, 
an identification test, where an unexplained and unreasonably 
long period has intervened between the occurrence and the 
identification proceedings, should be viewed with suspicion. 
Therefore, an identification parade, to inspire confidence, must 
be held  at the earliest possible opportunity after the occurrence;

(b) a test identification, where the possibility of the witness having 
seen the accused persons after their arrest cannot be ruled out, 
is worth nothing at all.  It is, therefore, imperative to eliminate 
all such possibilities. It should be ensured that, after their 
arrest, the suspects are put to identification tests as early as 
possible. Such suspects should preferably, not be remanded to 
police custody in the first instance and should be kept in judicial 
custody till the identification proceedings are held. This is to 
avoid the possibility of overzealous I.Os showing the suspects 
to the witnesses while they are in police custody. Even when 
these accused persons are, of necessity, to be taken to Courts for 
remand etc, they must be warned to cover their faces if they so 
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choose so that no witness could see them;

(c) identification parades should never be held at police station;

(d) the Magistrate, supervising the identification proceedings, must 
verify the period, if any, for which the accused persons have 
remained in police custody after their arrest and before the test 
identification and must incorporate this fact in his report about 
the proceedings;

(e) in order to guard against the possibility of a witness identifying 
an accused person by chance, the number of persons (dummies) 
to be intermingled with the accused persons should be as much 
as possible. But then there is also the need to ensure that the 
number of such persons is not increased to an extent which 
could have the  effect of confusing the identifying witness. The 
superior Courts have, through their wisdom and long experience, 
prescribed that ordinarily the ratio between the accused persons 
and the dummies should be 1 to 9 or 10. This ratio must be 
followed unless there are some special justifiable circumstances 
warranting a deviation from it;

(f) if there are more accused persons than one who have to be 
subjected to test identification, then the rule of prudence laid 
down by the superior Courts is that separate identification 
parades should ordinarily be  held in respect of each accused 
person;

(g) it must be ensured that before a witness has participated in 
the identification proceedings, he is stationed at a place from 
where he cannot observe the proceedings and  that after his 
participation he is lodged at a place from where it is not possible 
for him to communicate with those who have yet to take their 
turn. It also has to be ensured that no one who is witnessing the 
proceedings, such as the members of the jail staff etc., is able to 
communicate with the identifying witnesses;

(h) the Magistrate conducting the proceedings must take an 
intelligent interest in the proceedings and not be just a silent 
spectator of the same bearing in mind at all times that the life 
and liberty of some one depends only upon his vigilance and 
caution;

(i) the Magistrate is obliged to prepare a list of all the persons 
(dummies) who form part of the line-up at the parade alongwith 
their parentage, occupation and addresses;

(j) the Magistrate must faithfully record all the objections and 
statements, if any, made either by the accused persons or by the 
identifying witnesses before, during or after the proceedings;
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(k) where a witness correctly identifies an accused person, the 
Magistrate must ask the witness about the connection in which 
the witness has identified that  person i.e as a friend, as a foe or 
as a culprit of an offence etc and then incorporate this statement 
in his report;

(l) and where a witness identifies a person wrongly, the Magistrate 
must so record in his report and should also state the number of 
persons wrongly picked by the witness;

(m) the Magistrate is required to record  in his report all the 
precautions taken by him for a fair conduct of the proceedings 
and

(n) the Magistrate has to give a certificate at the end of his report in 
the form prescribed by C.H.II.C of Vol.III of Lahore High Court 
Rules and Orders.”

10. Evaluating the testimony of eye-witness Raja (P.W.2), we have  observed that the 
description which he had given to police was that the culprit who made firing upon his 
father had tawny complexion with long hair. But  the  memo of identification  parade 
does not reflect that whether the appellant and the dummies were of the same complexion 
and had  short or long hair.  The details of the dummies with their names and parentage 
have also not been mentioned, which was necessary.  According to eye-witness (P.W.2), 
he had told his brother about the culprits that he had long hair and tawny complexion 
but the complainant (P.W.1) has not mentioned about such description and details of the 
culprits in his report. Eye-witness (P.W.2) during cross-examination admitted that the 
dummies were of distinct features and he does not know their ages. Judicial magistrate 
(P.W.13) admitted in cross-examination that majority of the dummies were court staff.   
He also admitted that the lock-up is visible to a person who passes from the veranda but 
explained  that one or two detainees can be seen only. He claimed that when the witness 
was called, he saw him in the veranda.  He admitted that during remand the faces of the 
accused persons were open and that the accused persons can be seen by the litigants, 
advocates and every one present in court premises.  It may be observed that the delay 
in conducting the identification parade after 3 days of the arrest of the appellant also 
reduces the evidentiary value of test of identification.

After careful and anxious consideration of the test of identification parade, we have 
found several infirmities diminishing its evidentiary value as the identification parades 
conducted in the instant case are in utter violation of touchstone enunciated by the apex 
court referred herein above. 

The Hon’ble Supreme Court of Pakistan, while deciding  the case bearing Criminal 
Appeals No.306-L,307-L and 308/L of 2012 of Mian Sohail Ahmed, Abdul Rashid 
and Rashid Aziz Rana Versus the State, etc., albeit not  published yet but approved for 
reporting;  pronounced on 20th of February, 2019, following its  reasons on 24th of April, 
2019 observed  that the single most important observation  from the research on the eye-
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witness is that  it is substantially less accurate than generally believed and that overall 
data from real-life cases show that just under 45 percent of witnesses pick the suspect, 
about 35 percent decline to make a choice, and about 20 percent pick innocent  fillers. 
It has further been observed that overreliance on visual identification evidence has led 
to numerous mistakes in identification of innocent suspects,  culminating into wrongful 
convictions, which results in two sort of  injustices. The firstly tragedy is to the innocent 
person, second to the victim and the society because the real offender is not brought to 
justice and last but not the least, the wrongful convictions undermines the credibility 
of the legal system.  Referring to the scientific research  the author of the judgment 
Hon’ble Mr.Justice Mansoor Ali Shah in the case of Mian Sohail Ahmed’s case (supra) 
observed regarding human nature  and conduct with regard to identification that  the 
process of memory  retention and retrieval may be affected by a number of factors, 
such as “system variables” and “estimator variables”.  Test of identification parade was 
held to be system variable whereas estimator variable have been held to be the factors 
effecting upon the mind of a witness during an occurrence, which needs to be judged 
and analyzed, while evaluating the testimony of such witness. For convenience the 
relevant portion of the judgment rendered in the case of Mian Sohail Ahmed (supra) is 
reproduced herein below:

“The scientific research establishes that the following non-exhaustive list of “estimator 
variables” negatively affect the memory process:-

i. Stress: Even under the best viewing conditions, high levels of 
stress can diminish an eyewitness’ ability to recall and make 
an accurate identification. It may be noted “while moderate 
levels of stress improve cognitive  processing and might improve 
accuracy, an eyewitness under high stress is less likely to make a 
reliable identification of the perpetrator.

ii. Weapon Focus: When a visible weapon is used during a crime, it 
can distract a witness and draw his or her attention away from 
the culprit. “Weapon focus” can thus impair a witness’ ability 
to make a reliable identification and describe what the culprit 
looks like if the crime is of short duration.

iii. Duration: The amount of time an eyewitness has to observe 
an event may affect the reliability of an identification. There is 
no minimum time required to make an accurate identification, 
however, a brief or fleeting contact is less likely to produce an 
accurate identification than a more prolonged exposure.

iv. Distance and Lighting:   A person is easier to recognize when 
close by, and that clarity decreases with  distance.  We also know 
that poor lighting makes it  harder to see well. Thus, greater 
distance between a witness and a perpetrator and poor lighting 
conditions can diminish the reliability of an identification.
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v. Witness Characteristics: Characteristics like a witness ‘age and 
level of intoxication can affect the reliability of an identification. 
Children between the ages of nine and thirteen who view target-
absent lineups are more likely to make incorrect identifications 
than adults.

vi. Characteristics of Perpetrator:  Disguises and changes in 
facial features altered between the time of the event and the 
identification procedure affects the accuracy of an identification.

vii. Memory Decay: Memories fade with time and memory decay 
“is irreversible”; memories never improve.  As a result, delays 
between the commission of a crime and the time an identification 
is made can affect reliability.”

11. On the above touchstone and application of aforementioned estimator variables, we 
have found that  the testimony of eye-witness Raja (P.W.2) was under the influence of 
high stress  because not only the occurrence took place at gun point abruptly within a 
spell of few movements but also he was under the threat of   weapon focus, obviously 
aiming at him as well as his father under the threat of life. Therefore he did not give 
detailed features of the culprits who aimed at them and made firing upon his father 
except describing only one culprit firing at his father with a cloudy description that the 
said culprit was of tawny complexion and long hairs. 

In view of the above estimator variables enumerated, we are of the considered opinion 
that the description furnished by eye witness Raja(P.W.2) was insufficient, thus in the 
peculiar circumstances of the instant case it is unsafe to believe the said eye witness 
as he did not identify the culprits on the crime scene in definite terms. The conduct 
of the said eye witness (P.W.2) also demonstrates to be un-worthy of credence as he 
seems to be over ambitious in implicating the co-convict Baboo in the Court as well 
in the identification parade despite the fact that earlier before he had not furnished 
his description.  Moreover, the infirmities committed during the course of aforesaid 
identification test and probable exposure of the appellant to the eye witness Raja 
(P.W.2) makes the entire identification parade being violative of the dictum enunciated 
by the apex court as referred herein before. Thus with no doubt in mind the testimony 
of eye witness Raja (P.W.2) alone and the identification parade, wherein he identified 
the appellant are unsafe to be relied upon for holding the appellant culpable.

12. The alleged disclosure of appellant Sikandar alias Sikoo was prepared on 13th of March, 
2015 but no recovery was effected thereof, as such it amounting to a  confession before 
the police which is inadmissible under Articles 38 and 39 of the Qanun-e-Shahadat 
Order, 1984 (“Order of 1984”). The pointation of the crime scene made by appellant 
Sikandar alias Sikoo in consequence of the said disclosure (Ex.P/5-A) is worthless as 
it has no legal recognition. The place of occurrence was well within the knowledge of 
the prosecution witnesses including the Investigating Officers and marginal witnesses 
in whose presence the crime scene was secured and site plan was prepared; as such 
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disclosure and pointation of the crime scene does not fall within the purview of Article 
40 of Order of 1984.   

[SEE; ZIA UR REHMAN VERSUS THE STATE (2000 SCMR 528) and HASHIM 
QASIM AND ANOTHER VERSUS THE STATE (2017 SCMR 986)]

13. No doubt, the crime weapon has not been recovered from the possession of the appellant 
Sikandar alias Sikoo. The recovery of pistol and motor cycle bearing registration KGL-
No.2445, Engine No.AA28102, Chassis No.5A28102, model 2013 red in colour, have 
been made from co-convict Hubdar, who allegedly disclosed that the pistol was used by 
Sikandar alias Sikoo (appellant).

Admittedly neither colour nor the registration, chassis and engine number of the 
motorcycle were provided earlier before the recovery of the said motorcycle, therefore, 
subsequently recovery of the motorcycle having been used in the crime absolutely in no 
way connect the appellant or even the co-convict with the crime.

As far as the recovery of pistol is concerned, since it has been made by co-convict 
Hubdar, therefore, the same cannot be used against  the appellant by mere words that the 
same was used by appellant; that too without any strong corroborative and independent 
evidence, which unfortunately is not available on record against the appellant.  The 
portion of the disclosure, wherein co-convict Hubdar has attributed the role of firing 
to the appellant by means of said pistol when considered, we have found the same to 
be nothing but  a confession before the police, which is hit under Articles 38 and 39 
of Order, 1984, making the same inadmissible. After holding the recovery of pistol 
irrelevant the positive FSL report (Ex.P/14-I) becomes worthless. Even otherwise since 
the pistol and empties have been sent together to FSL for ballistic opinion, therefore, 
the said FSL report has lost its evidentiary value. The apex court in the case of ALI 
SHER AND OTHERS VERSUS THE STATE  (2008 SCMR 707), MUSHTAQ AND 
3 OTHERS VERSUS THE STATE (2008 PLD SC 1) and MUHAMMAD FAROOQ 
AND ANOTHER VERSUS THE STATE (2006 SCMR 1707) held that  if the empty 
is retained and subsequently after recovery of the crime weapon when both are sent 
together to FSL for analysis, such FSL report is ruled out of consideration for being 
maneuvered.

14. Now it is settled principle of Criminal Jurisprudence that the medical is not a 
corroborative piece of evidence rather confirmatory in nature, which can be used by 
the defence to confirm or contradict the medical evidence with the ocular evidence. 
In this case, un-natural death of the deceased caused by fire arm has been proved and 
not disputed by the defence, thus in such context, the medical evidence need not to be 
further discussed.  Even otherwise, the medical evidence cannot identify an accused 
rather merely confirms the locale, duration, kind of weapon used and timing of the 
injuries inflicted and so on so-forth but in no way can be considered as a corroborative 
piece of evidence connecting an accused with the crime. In this regard reliance can 
be placed upon the cases of MUHAMMAD MANSHA VERSUS THE STATE (2018 
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SCMR 772) AND HASHIM QASIM AND ANOTHER VERSUS THE STATE (2017 
SCMR 986).

15. As the co-convicts Hubdar and Baboo have not filed any appeal and are not before 
us, therefore, we need not to dilate upon their defence evidence in the attending 
circumstances of the case. Although, the appellant did not record his statement on oath, 
however, produced Ahmed Ali (D.W.3) as his witness. Ahmed Ali (D.W.3) stated that on 
3rd of October, 2015 while he was present in Court premises, he was called by the police 
and made to sit in front of the Court of Judicial Magistrate (PW.13) in veranda with 
Court staff members, complainant and accused, where-after in five minutes Judicial 
Magistrate (P.W.13) came and got conducted the identification parade. 

The prosecution has to stand on its own legs to prove the case beyond any shadow of 
doubt. Failure of the prosecution to prove the case beyond any reasonable doubt has 
made the defence evidence redundant. However, it may be added that the testimony 
of Ahmed Ali (D.W.3) strengthens the plea of the appellant that he was exposed to the 
complainant party before conducting identification parade.

16. The crux of the above discussion is that the findings of the learned Trial Court are 
result of mis-reading and non-reading of evidence, whereas the ocular evidence of Raja 
(P.W.2) is untrue and non-confidence inspiring, the identification parade suffers from 
various infirmities, the recovery of the crime weapon made from co-convict Hubdar 
and positive FSL report of the said pistol are irrelevant, enabling the appellant for the 
benefit of doubt.

17. For the foregoing reasons, the appeal was accepted, impugned judgment of the 
learned Trial Court was set aside to the extent of appellant Sikandar alias Sikoo and in 
consequence thereof acquittal of the appellant Sikandar alias Sikoo was recorded and 
pronounced on 8th of May, 2019 through short order.

Above are the reasons for our short order dated 8th of May, 2019.

Syed Muhammad Farooq Shah
 Judge

Shaukat Ali Rakhshani
Judge
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JUDGMENT

SHAUKAT ALI RAKHSHANI, J: Zain ul Abideen alias Zain, Syed Haider Ali Shah and 
Muhammad Faraz alias Faize have preferred the captioned appeals, seeking annulment of the 
judgment dated 21st of June, 2018 (“Impugned Judgment”) authored by learned Sessions Judge/
Judge on Special Task Peshawar (“Trial Court”), whereby the appellants have been convicted 
and awarded sentences in the following terms;

i) Under section 449 read with section 34 of Pakistan Penal Code (Act XLV of 
1860) (“The Penal Code”) each sentenced to imprisonment for life with fine of 

Rs.30,000/- or in default thereof to further undergo S.I for six months.

ii) Under section 387 read with section 34 of The Penal Code each sentenced to 
seven years R.I with fine of Rs.30,000/- or in default to further undergo S.I for 

six months.

iii) Under section 302(b) read with section 34 of The Penal Code each sentenced 
to imprisonment for life with fine of Rs.300,000/- (rupees three lacs) as 

compensation payable to the legal heirs of the deceased as required under 
section 544-A of The Code of Criminal Procedure [Act V] of  1898  (“The 

Code”) or in default to further undergo S.I for six months.

iv) Under section 412 read with section 34 of The Penal Code each sentenced to 
seven years R.I with fine of Rs.30,000/- or in default to further undergo S.I for 

six months.

All the sentences of imprisonment were ordered to run concurrently with the benefit of 
section 382-B of The Code. 

Whereas the petitioner Ghulam Abbas also being aggrieved from the Impugned 
Judgment filed a Criminal Revision Petition No. 07/I of 2018 with regard to quantum 
of sentence, seeking enhancement of the sentence from life to death penalty on the 
premises that while convicting and awarding sentence to the appellants no reason has 
been assigned for awarding lesser punishment; lacking any mitigating circumstance 
allowing the trial court to extend leniency.

2. Bound by a common thread, the titled appeals and the revision for enhancement of 
sentence are being decided through this consolidated judgment as the same arises out 
of an Impugned Judgment.

3. Ghulam Abbas complainant (PW.1) on 28th of April, 2014 at about 03:30 p.m got 
lodged an FIR bearing No.316 (Ex.PA/1) within the remits of Police Station Faqirabad, 
Peshawar against unknown culprits with regard to murder of her wife Mst. Sumaira 
Abbas aged about 35/36 years with the averments that he runs a shop  at Peoples Mandi 
Peshawar and that in the morning at about 9.30 a.m he left his house whereas his 
children went to school; at about 4.00 p.m, he was informed by his son that nobody is 
opening  the door of the house as such he rushed and after scaling the wall, entered into 
the house where he found  his wife Mst. Sumaira Abbas in a pool of blood, whose throat 
was cut by a “churri” placed beside her.  He further reported that on his cursory search 
he found ten tolas gold, one lac rupees and three mobile phones having SIM numbers 
0335-9745945, 0342-9750678 and 0315-0190455 missing.
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He nominated none nor did he claim any animosity with anyone.

4. Toheed Ullah, Inspector/SHO (P.W.11) of Police Station Faqirabad, Peshawar on 28th of 
April, 2014, was informed about the occurrence, while he was on patrol duty; he arrived 
at the house of the Ghulam Abbas, complainant (PW.1), who reported the occurrence 
which was reduced into writing as ‘murasila’ (Ex.PA); he prepared the injury sheet and 
inquest report of deceased Mst. Sumaira Abbas (Ex.PW.11/1) and (Ex.PW.11/2) and sent 
the dead body for autopsy. He also prepared the recovery memo (Ex.PW.11/3) whereby 
he took into possession blood stained “churri”, whereon “Abbas” was written; which 
was duly sealed into parcel No.1, whereas a white rope about 32 feet long was sealed 
into parcel No.2. Dr. Yasmin Orakzai, Medical Officer (PW.17) conducted autopsy (Ex.
PM), who made the following observations:-

“External Examination.

A middle age female 35 to 40 years age, good built wearing printed blue Qamees 
& Dopatta and blue shalwar, white bra. Clothes fully torn & blood stained. Rigor 
mortis and PM lividity developed.

Injuries.

Ligature mark present on both hands at wrist joint (fully) 14x2 cm in size on both 
hands.

1. Cut lacerated wound on front of the neck 14x4 cm in size, 4 cm deep, 8 
cm below both ears and 9 cm below chin. All vital organs of neck and 
vessels were cut.
Thorax:
Larynx, trachea and blood vessels of the neck were injured.
Abdomen:
Esophagus injured

Stomach was healthy and semi digested food.

Vaginal swabs and shalwar taken for semen analysis.

Result….Laboratory No.2421014, negative for semons.

OPINION

In my opinion the deceased died due to injury to vital neck structure and 
blood vessels due to sharp cutting object.

Probable time between injury & death….Immediate
Probable time between death and PM ….05 to 10 hours”

Maqbool Jehan, S.I (PW.16) was entrusted with the investigation of this case, who 
on arrival on the crime scene prepared site plan (Ex.PB) at the instance of Ghulam 
Abbas, complainant (PW.1) and his son; took into possession blood swabs (Ex.P-6) and 
a cigarette smoked bud produced as (Ex.PW.8/1), secured garments of the deceased 
Mst. Sumaira Abbas (P-3)  through recovery memo (Ex.PW.6/1); submitted an 
application (Ex.PW.16/1) for obtaining CDR data of mobile numbers of the deceased 



Federal Shariat Court of Pakistan

Page No. 407

Mst. Sumaira Abbas. Subsequently, on 31st of May,.2014 mobile set of Nokia 5130/
C-2, IMEI No.359074049978460 (Ex.P-5) provided by Haroon (PW.19) was secured 
through recovery memo (Ex.PW.10/1). Thereafter, the investigation was handed over 
to Bahader Khan, S.I. (PW.13), who sent the mobile set of the deceased alongwith its 
IMEI No.359074049978460 to CKC to determine that as to whether said IMEI is being 
used or not, whereof he received data (Ex.PW.13/1) with the opinion that the SIM  
No.0300-5151680 has been used by one Ahsan Javed (Not produced/dropped), who 
was contacted by police officials and his statement under section 164 of The Code as 
witness was got recorded by Mr. Muhammad Ilyas Khan, Judicial Magistrate (PW.5) 
and similarly also got recorded statement of a witness namely Kamran Khan (Not 
produced) under section 164 of The Code. Ghulam Abbas complainant (PW.1) through 
his supplementary statement got recorded under section 164 of The Code nominated the 
appellants Zain ul Abideen alias Zain, Syed Haider Ali Shah and Muhammad Faraz alias 
Faize as culprits, thenceforth appellants Zain ul Abideen alias Zain and Syed Haider 
Ali Shah were arrested by Diyar Khan, S.I (PW.4) and issued their arrest card (Ex.
PW.4/1 and Ex.PW.4/2). Gul Arif, Inspector (PW.15), being third Investigating Officer, 
after receipt of case file on 18th of June, 2014 proceeded ahead with the investigation 
and obtained their four days remand on 22nd of June, 2014. Appellant Zain ul Abideen 
alias Zain got recovered plundered amount of Rs.25000/- (Ex.RS) from an iron almirah 
of his house through recovery memo (Ex.PW.9/1). Similarly, appellant Syed Haider 
Ali Shah got recovered Rs.8500/- (Ex.RS/1) from the wooden almirah of his house, 
secured through recovery memo (Ex.PW.9/2).  He also claimed to have got recorded 
the confessional statement of appellants Zain ul Abideen alias Zain and Syed Haider 
Ali Shah by Mr. Muhammad Ilyas Khan Judicial Magistrate, Peshawar (PW.5) on 23rd 
of June, 2014, who produced the questionnaire as (Ex.PW.5/1) put to appellant Syed 
Haider Ali Shah, confessional statement as (Ex.PW.5/2) and Certificate as (Ex.PW.5/3); 
he (PW.5) also produced questionnaire as (Ex.PW.5/4) put to appellant Zain ul Abideen 
alias Zain, confessional statement as (Ex.PW.5/5) and certificate as (Ex.PW.5/6).

Appellant Muhammad Faraz alias Faize remained away from the law, who was 
subsequently arrested on 5th of July, 2014 by Gul Arif, Inspector (PW.15); and issued 
arrest card (Ex.PW.15/3). He submitted application (Ex.PW.15/4) before the court of 
Mr. Muhammad Ilyas Khan, Judicial Magistrate (PW.5) and obtained three days remand 
on 6th of July, 2014. Appellant Muhammad Faraz alias Faize allegedly got recovered 
plundered amount of Rs.26000/- (Ex.RS/2) and gold ornaments weighing 3.6 tolas from 
almirah of his house through recovery memo (Ex.PW.7/1); whereof site plan (Ex.PB/3) 
was prepared. The record further reveals that Gul Arif, Inspector (PW.15) through an 
application (Ex.PW.15/6) produced appellant Muhammad Faraz alias Faize before the 
Court of Mr. Muhammad Ilyas Khan, Judicial Magistrate (PW.5) for recording his 
confessional statement but he refused to record his statement and as such was sent to 
judicial lockup vide order dated 23rd of July, 2014.  

On conclusion of the investigation, the appellants were sent to the trial Court to face 
the consequences of their deeds. After denial of the indictment as incorporated in the 
formal charge, the prosecution in order to substantiate the charges produced as many 
as twenty two (22) witnesses and on conclusion of the prosecution side, the appellants 
were examined under section 342 of The Code, who refuted the allegations and pleaded 
their innocence but none of them opted to step into the witness box in defense.
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On 21st of June, 2018 at the end of the trial the learned trial court finding the appellants 
guilty of the charges; convicted and awarded sentences in the terms mentioned in the 
preceding para (supra).

5. We have heard the adversaries at length, perused the record minutely cover to cover 
inclusive of the Impugned Judgment with all due scrutiny in view of the submissions 
advanced by both the sides.

6. Mr. Aamir Sabir, learned counsel appearing on behalf of appellant Zain ul Abideen alias 
Zain inter-alia contended that the occurrence has not been witnessed by anyone and the 
entire case is based on circumstantial evidence in the form of confessional statement of 
appellants Zain ul Abideen alias Zain and Syed Haider Ali Shah and recovery of mobile 
set, money and gold ornaments but strenuously urged that neither the confessional 
statements were voluntarily recorded by the appellants nor the same are true, which 
cannot be made basis of conviction. He maintained that the alleged confessional 
statements were recorded during illegal confinement of the appellants, which were 
extorted through torture and duress, making the confessional statements inadmissible. 
Adding further, he submitted that while appreciating circumstantial evidence, the chain 
of events must link each other, which shall not break at any level, but in the instant case 
from the arrest of appellants on the basis of Call Data Record (“CDR”), to the recovery 
and confessional statements, the requisite links are missing, which in no manner 
reconcile.  He also argued that while making recovery of the Rs.25000/- from appellant 
Zain ul Abideen alias Zain from his house neither the prosecution has established the 
ownership of the house in question nor substantiated that the recovered amount was 
actually the looted money, thus, the said recovery is inconsequential and of no help 
to the case of the prosecution, henceforth requested for acquittal of appellant Zain ul 
Abideen alias Zain. In support of his arguments, he has referred the following reported 
judgments (i) 2017 SCMR 986, (ii) PLD 2019 Peshawar 17 and (iii) 2019 P.Cr.L.J 535.

Mr. Mauzzam Butt, learned counsel representing appellant Syed Haider Ali Shah, while 
adopting the arguments so put forth by Mr.Aamir Sabir counsel for the appellant Zain 
ul Abideen alias Zain added that while lodging the FIR, Ghulam Abbas complainant 
(PW.1) did not mention that  the SIMs used in the mobile set taken away by the culprits 
were in the name of the deceased or else nor did he furnish any description of the 
mobile sets including  the IMEI Nos., etc, thus subsequent recovery of the mobile set 
cannot advance the case of the prosecution. According to him, the record transpires 
that the SHO had shifted the appellants to jail, negating the certificates issued by Mr. 
Muhammad Ilyas Khan, Judicial Magistrate (P.W.5) and strengthening the plea of the 
appellants that the confessional statements have been extorted through fear, duress and 
torture, having no legal sanctity and evidentiary value.   He further argued that the entire 
episode of murder of deceased Mst.Sumaira Abbas points towards his husband Ghulam 
Abbas (PW.1) as his testimony is self-contradictory; regarding opening of the main gate 
of the house which was found to be locked from inside, scaling over the wall with the 
help of the ladder as well as leaving and coming back home through any independent 
evidence as no one from the neighborhood has been produced to corroborate his version. 
He maintained that Ghulam Abbas complainant (PW.1) is actually behind the murder of 
his wife for the reason best known to him. Lastly annulment of the Impugned Judgment 
and acquittal of appellant Syed Haider Ali Shah was prayed.  
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Syed Shakil Khan Gillani, learned counsel for appellant Muhammad Faraz alias Faize 
inter-alia contended that the retracted confessional statement of the co-appellants 
without any corroboration is unworthy of reliance. He added that the confessional 
statements are contradictory to the testimony of Ghulam Abbas complainant (PW.1) 
which makes the confessional statements untrue, whereupon no explicit reliance can be 
placed at all.  He emphasized that Article 43 of the Qanoon-e-Shahadat Order X of 1984 
(“Order of 1984”) is inapplicable to the case of the appellant and that too when retracted.  
He further submitted that the recovery of gold ornaments is not only highly doubtful 
but in conflict with the testimony of Ghulam Abbas complainant (PW.1).  Regarding 
identification of the gold ornaments, learned counsel urged that entire proceedings of 
the identification of the gold ornaments is fascinating and contrary to the requisites 
as enunciated by the apex court, thus, no reliance can be placed upon such piece of 
evidence, henceforth prayed for setting aside the impugned judgment and asked for 
acquittal of appellant Muhammad Faraz alias Faize.

On the other hand, learned counsel appearing on behalf of Ghulam Abbas complainant 
(PW.1) as well as petitioner in Criminal Revision No.7/I of 2018 filed for enhancement 
of the sentence of appellants inter-alia contended that although there is no eye-witness 
of the occurrence but the prosecution has proved the culpability of the appellants 
through tangible circumstantial evidence to the hilt.  He maintained that the appellants 
Zain ul Abideen alias Zain and Syed Haider Ali Shah have voluntarily got recorded 
their confessional statements before Mr. Muhammad Ilyas Khan, Judicial Magistrate 
(P.W.5) without any duress, pressure or torture. He referred to the questionnaire of the 
confessional statements, where in reply the appellants have denied being subjected to 
any torture and promise before recording confessional statements, thus submitted that 
the confessional statements alone by itself were sufficient enough to warrant conviction 
of the appellants, henceforth the return verdict of guilt by the learned trial court by all 
means is legal and sustainable except with regard to quantum of sentence. According 
to him, the confessional statements can be used not only against the maker but the co-
appellant Muhammad Faraz alias Faize as well in view of Article 43 of Order of 1984; 
repelling the arguments so advanced by the learned counsel for the appellants.  He also 
argued that the appellants were traced out through CDR and recovery of mobile set of 
the deceased, which followed in their arrest and recovery of plundered amount and gold 
ornaments made on their pointation, which pieces of evidence have gone un-shattered. 
He also stated that the medical evidence and the recovery of “Churri” being crime 
weapon are in line with the prosecution story. He repudiated the contentions raised by 
the learned counsel for the appellants; attacking the confessional statements on various 
counts so reflected in the preceding paras and negated the stance of defence, that the 
complainant Ghulam Abbas is behind murder of his wife, which is ill-founded.

Concluding his arguments, while challenging the quantum of punishment, learned 
counsel for the complainant Ghulam Abbas drew our attention that while convicting 
the appellants under section 302 (b) of The Penal Code and awarding sentence of life 
imprisonment,  learned trial court has failed to adhere to the requisite as contemplated 
under section 367(5) of The Code by not assigning any reason for not awarding death 
sentence, thus, prayed for enhancement of the sentence from life to capital punishment. 
In support of his arguments learned counsel has placed reliance upon the citations 
reported as (i) 1992 SCMR 1983, (ii) 2016 YLR 1543,(iii) PLD 2005 S.C 168, (iv) 
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2013 P.Cr.L.J 1082 and (v) 1994 P.Cr.LJ 2182.

Malik Akhtar Hussain Awan, learned Assistant Advocate General Khyber Pakhtunkhwa, 
while adopting the arguments so advanced by the learned counsel for the complainant 
Ghulam Abbas contended that  the findings arrived at by the learned trial court are 
based on proper appreciation of evidence as there is overwhelming of circumstantial 
evidence to prove the culpability of the appellants.  He added that the confessional 
statements, recoveries of the plundered amount as well as gold ornaments corroborate 
the prosecution version as they are consistent, free from any glimpse of doubt, and 
as such made prayer for dismissal of the appeals, however, in respect of petition for 
enhancement of sentence, he did not support the contentions advanced by the learned 
counsel for the Petitioner Ghulam Abbas.

7. Undeniably, the murder of Mst. Sumaira Abbas and plundering her house has gone un-
witnessed and the entire episode of this unfortunate occurrence is entirely dependent 
upon the circumstantial evidence, so  collected by the prosecution; commencing from 
the recovery of blood stained “Churri” nearby the deceased being the crime weapon 
used to slit the throat of the deceased in a gruesome manner, autopsy report, recovery 
of a mobile set of the deceased, CDR and thenceforth surfacing the appellants, amongst 
whom appellants Syed Haider Ali Shah and Zain-ul-Abideen alias Zain got recovered 
looted amount on their pointation as well as got recorded confessional statements before 
Mr. Muhammad Ilyas Khan Judicial Magistrate (PW.5); also arraying co-appellant 
Muhammad Faraz alias Faize to be one of the culprit along their side taking active 
part in the crime as alleged, who on his arrest also made recovery of looted amount 
of Rs.26000/- and 3.6 tola of gold ornaments on his pointation from his house. He 
was produced before the court of Judicial Magistrate for recording his confessional 
statement but on his refusal he was remanded to judicial custody.

8. The paramount question before looking into the factual aspects and admissibility of 
the evidence brought forward by the prosecution to drive home the charges against 
the appellants, it would not be unworthy to observe here that in such like blind murder 
cases, where the entire case hinges upon the circumstantial evidence, the apex Court 
through numerous judgments has settled that the circumstantial evidence should be like 
a well knit chain whose one end should point to the accused and the other to deceased. 
1 It has further been expounded that when any case is entirely based on circumstantial 
evidence then, each piece of evidence collected must provide all links making out one 
straight chain where one end of its noose fitted in the neck of the accused and the other 
end touched the dead body and that any link missing from the chain would disconnect 
and break the whole chain to connect the one with the other and in that event conviction 
could not be safely recorded and that too on capital charge.2 Similar view was reiterated 
in the words that for placing reliance of circumstantial evidence, in cases involving 
capital punishment, such evidence must be of the nature, where, all circumstances must 
be so inter-linked, making out a single unbroken chain, and that any missing link in 
the chain would destroy the whole and would render the same unreliable as there were 
chances of procuring and fabricating evidence, therefore, Courts were required to take 
extra care and caution to narrowly examine such evidence with pure judicial approach 

1 IBRAHIM AND OTHERS VERSUS THE STATE (2009 SCMR 407) 
2 IMRAN ALIAS DULLY AND ANOTHER VERSUS THE STATE AND OTHERS (2015 SCMR 155)
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to satisfy itself about its intrinsic worth and reliability, also ensuring that no dishonesty 
was committed during the course of collecting such evidence.3

9. Being aware of the bedrock principles and parameters ascribed by the apex Court, we 
have examined the prosecution evidence based on circumstantial events thoroughly and 
minutely; going deep into the bottom by re-appraisal of the evidence, put so-forth in 
view of the arguments so advanced by the adversarial parties. 

Commencing from the crime scene, where the corpse of the deceased Mst. Sumaira 
Abbas was found lying by her husband Ghulam Abbas complainant (PW.1) in a pool 
of blood; throat slitted in an inhuman manner. He neither arrayed any culprit nor stated 
to have rivalry with anyone, thus his report did not incriminate any of the appellants 
until he arrayed them through his supplementary statement got recorded on 17th of June, 
2014 before a Judicial Magistrate as culprits merely on his gut satisfaction. He failed 
to explain as to how he got to know about the appellants, having any connection with 
the alleged crime. Neither he disclosed any source by which he reached to a conclusion 
with regard to the culpability of the appellants nor provided any other detail, whereby 
he was let to know about the names of the culprits. Looking into the admissibility of 
the supplementary statement made by Ghulam Abbas complainant (PW.1), suffice it to 
observe that such of his statement has absolutely no appreciation and weightage, having 
no evidentiary value; for such statements have always been depreciated and considered 
as afterthought.4 Supplementary statement either recorded under Section 161 Cr.P.C or 
under Section 164 of The Code has never been approved, having no legal sanctity and 
admissibility. Supplementary statement recorded subsequently to the FIR has been held 
in view to be an improvement,5 more particularly when without disclosing any source 
of information several persons are named as culprits, whom he had earlier not known to 
be assailants. 

10. As far as the recovery of  blood stained “churri” is concerned, since it was already 
recovered lying beside deceased Mst. Sumaira Abbas, having her blood on it, which 
may at the best be relevant to prove the factum of slaughtering her with such tool 
but it does not in any manner connect the appellants with the commission of alleged 
crime. Though not highlighted during the arguments by learned counsel for the parties 
but record reflects that finger prints were obtained from the crime scene, which did 
not match with the appellants finger prints, more so cigarette bud was also taken into 
possession whereof DNA profile of identification was sought of a suspect namely 
Raham Dad, apprehended and interrogated during the investigation, which did not 
match with his DNA vide report dated 2nd of February, 2015.  But after the arrest of the 
appellants too no attempt was made to get analyze their blood with the high molecular 
weight DNA obtained from the cigarette bud; whereof no explanation has been offered 
by the prosecution, raising questions.

Ghulam Abbas complainant (P.W.1) has been subjected to a very lengthy cross-
examination unnecessarily, as he was neither an eye-witness nor his supplementary 

3 HASHIM QASIM AND ANOTHER VERSUS THE STATE (2017 SCMR 986)
4 KASHIF ALI VERSUS THE JUDGE, ANTI-TERRORISM, COURT NO.II,LAHORE AND OTHERS (PLD 2016 

SUPREME COURT 951)
5 KASHIF ALI VERSUS THE JUDGE, ANTI-TERRORISM, COURT NO.II, LAHORE AND OTHERS (PLD 

2016 SUPREME COURT 951)
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statement recorded gathered any weightage per se to connect the appellants with the 
crime. The site plan prepared on his pointation has also no intrinsic value as he was 
not the eye witness of the occurrence.  Learned counsel for the appellant Syed Haider 
Ali Shah during the cross-examination put all his efforts to establish that the murder of 
Mst. Sumaira Abbas was committed by Ghulam Abbas complainant (P.W.1) and that 
the appellants have been made scapegoats, which defence plea was also reiterated while 
being examined under Section 342 of The Code. 

On scrutiny of the deposition of Ghulam Abbas complainant (PW.1); his statement was 
found to be intriguing and dubious, which shall be discussed ahead, while dealing with 
the recovery of mobile set of Nokia 5030/C-2 and gold ornaments taken away by the 
perpetrators.

11. Making reference to the CDR, it was argued by the learned counsel for the complainant; 
supported by Assistant Advocate General, KPK that appellants were traced as per CDR 
of the snatched mobile set having IMEI # 359074049978460 belonging to deceased 
Mst. Sumaira Abbas, being used by one of the appellant Zain ul Abideen alias Zain 
having SIM number 0300-5151680 in it, issued in the name of one Ahsan Javed; when 
Ahsan Javed was interrogated; albeit he did not deny issuance of SIM No.0300-5151680 
in his name but clarified that it was given by him to his relative Zain ul Abideen alias 
Zain, the appellant; as such his statement was recorded under Section 164 of The Code. 
Imperative to note here that during trial said Ahsan Javed was abandoned for being won 
over, thus, not produced before the Court by either side. Article 129 (g) of The Qanun-e-
Shahadat Order, 1984 construes that had he  been produced before the Court, he would 
have not supported the prosecution version, thus in no way his statement recorded under 
Section 164 of The Code can be taken into account for not being subjected to cross-
examination.6

12. Learned counsel for Ghulam Abbas complainant (PW.1) as well as learned Assistant 
Advocate General, KPK appearing on half of State taking credit of the achievement 
argued that the appellants were surfaced through CDR (Ex.PW.13/1), which lead to 
the recovery of mobile set Nokia 5130/C-2 having IMEI # 359074049978460 (Ex.P-
5), wherein SIM No.0335-9745945 was allegedly in use of deceased Mst. Sumaira 
Abbas; from one Haroon (PW.19). He (PW.19) testified that he works in a gem stone 
shop situated at Namak Mandi, Peshawar and that the police officials of Police Station, 
Faqirabad called him and asked about his mobile phone of Nokia 5130/C-2 (Ex.P-5), 
whereof he apprised them that he had bought the same in exchange of his mobile from 
one of a co-worker namely Muhammad Ibrahim (PW.20). According to Muhammad 
Ibrahim (PW.20), he received the said mobile set in exchange of his mobile from another 
co-worker Ghulam Muhammad (PW.21). Ghulam Muhammad (PW.21) deposed that 
the mobile set in question was bought from one of his relative Mehran (PW.22) in lieu 
of rupees 700/-. Mehran (PW.22) testified that he has a showcase at Kabari Bazzar, 
Peshawar and that in the evening time three persons came and sold a mobile set of 
Nokia 5130/C-2 with 8 GB card at the sum of Rs.1000/-. According to him, the sellers 
did not have their CNICs, therefore, he noted their SIM number, name, IMEI number 
on a receipt as (mark-P), which he sold out to his relative Ghulam Muhammad (P.W.21) 
in a sum of Rs.700/-. Mehran (PW.22) while testifying before the Court neither gave the 
names, SIM number and IMEI number nor after the arrest of the appellants, they were 
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put to an identification parade for identification. So much so that while deposing before 
the Court, he did not identify the appellants to be the persons, who came and sold the 
mobile set of Nokia 5130/C-2 in question to him, thus the testimony of the aforesaid 
witnesses with regard to recovery of the mobile set is inconsequential for indicting the 
appellants. 

13. So it be, the CDR  collected during the investigation  can also not be read in evidence on 
manifold reasons, firstly CDR (Ex.PW.13/1) has neither been proved  as a primary nor 
as a secondary evidence.  Secondly, no one from the concerned department has been 
associated as attesting or marginal witness to it to prove that the same was issued by the 
concerned authority. Thirdly, it has also not been proved that the number mentioned in 
the CDR belongs to appellants or to the deceased.  The Call Data Record (P.W.13/1) is 
a computer generated document not verified by CKC, Peshawar, thus no authenticity 
and sanctity is attached therewith. 

In this regard, we are clear in mind that such CDR, if for the sake of discussion is held 
to have been proved, which is not the case, even than the same cannot be considered 
either substantive or corroborative piece of evidence except as an apparatus to locate 
the mobile alone, but doesn’t to serve any other purpose.7

14. The recovery of Rs.25000/- made from appellant Zain ul Abideen alias Zain on his 
pointation from an iron almirah in his house and Rs.8500/- made  from appellant Syed 
Haider Ali Shah on his pointation from a  wooden almirah in his house, it may be 
observed that before making recovery on the pointation of the aforesaid appellants 
no memo of disclosure  were prepared, which makes the recovery irrelevant to the 
crime as it does not squarely falls within the ambit of disclosure as contemplated under 
Article 40 of Order of 1984. Moreover, as earlier to the recovery of the amount in 
question neither the numbers of the notes, denominations nor any identification marks 
were provided, therefore, it is hard to conclude that it is the same amount which was 
plundered or otherwise. 

As far as the recovery of Rs.26000/- and gold ornaments 3.6 tola made on the pointation 
of appellant Muhammad Faraz alias Faize from the almirah of his house is concerned, it 
does not in any manner connect him with the alleged crime. As discussed, the recovery 
of money is worthless because no details were provided of the denominations and 
numbers of the looted notes by Ghulam Abbas complainant (PW.1), therefore, it is very 
difficult to ascertain as to whether the amount recovered is the plundered amount or 
not, more, particularly in absence of any memorandum of disclosure, connecting the 
appellant with the said amount and gold ornaments. Similarly, since Ghulam Abbas 
complainant (PW.1) has not provided the description as well as the receipt of the 
stolen gold ornaments in question, therefore, identification of the gold ornaments by 
him in the presence of Farman Ullah (PW.18) and Ghulam Dastagir (Not produced) 
in the police station has been found by us to be astonishing. According to Farman 
Ullah (PW.18), while he was present alongwith Ghulam Abbas complainant (PW.1) 
and Ghulam Dastagir gold ornaments were shown in the shape of neckles etc and a 
box containing jewelry by the police officials, asking as to whether the same belongs 
to the deceased, which was confirmed by the Ghulam Abbas complainant (PW.1) to be 

7 AZEEM KHAN AND ANOTHER VERSUS MUJAHID KHAN AND OTHERS ( 2016 SCMR 274)
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so, whereof memo of identification of the recovered gold articles was prepared as (Ex.
PW.15/7).

Since the complainant had not given any description of the gold ornaments including 
the purchased receipt, therefore, subsequently identification of the gold articles in 
question in the aforesaid manner is absolutely unworthy of reliance. It was incumbent 
upon the police officials after the recovery of gold ornaments; to have had mixed it with 
alike articles and then should have asked Ghulam Abbas complainant (PW.1) to pick 
the gold ornaments belonging of the deceased lying in the row, but the way said gold 
ornaments in question were got identified by the police is not acknowledged in any 
manner, as such the recovery of gold ornaments and identification thereof is ruled out 
of consideration. Besides above, we agree with the contention of learned counsel for the 
appellant Syed Haider Ali Shah that no explanation has been offered by complainant 
(PW.1) regarding the house being locked from inside and scaling over the ladder, which 
didn’t find mention in his police report; and there being no independent witness from 
the neighbourhood to witness such event as narrated by him, which makes the testimony 
of Ghulam Abbas, complainant (PW.1) mysterious and suspicious.

15. Adverting to the most crucial piece of evidence whereupon prosecution mainly relied 
upon is the confessional statements, got recorded by appellants Zain ul Abideen alias 
Zain and Syed Haider Ali Shah. Before going into the voluntariness, admissibility 
and truthfulness of the confessional statements of the appellants, we deem it proper to 
make reference to the guiding touchstone laid down by the Hon’ble Supreme Court of 
Pakistan to appreciate a confessional statement, which can be relied upon to hold an 
accused guilty in a case of culpable homicide. 

The Apex Court in Azeem Khan’s case.8 expounded illustratively that the mandatory 
precautions laid down under the High Court Rules and Orders must be strictly followed 
with the purpose to remove any fear inculcated by the police in the mind of the accused 
to ensure that if he was not guilty or was not making confession voluntarily then in that 
case he was not to be handed over back to police. Moreover, an accused shall be given 
time for reflection one after the other with intervals for three times. All police officials 
in uniform or otherwise, including Naib Court attached to the Court must also be kept 
away from the Court and beyond the view of the accused, whereafter the required 
questions as pointed out by the High Court Rules and Orders should be put to him and 
the answers given be recorded in the words spoken by him, which shall be reduced by 
the Recording Magistrate with his own hands. In case, the accused was illiterate, after 
recording his statement either in Urdu or English, the same should be read-over and 
explained to the maker in the language he fully understood and thereafter certificate 
as required under Section 364, Cr.P.C. with these proceedings should be given by the 
Magistrate under his seal and signature. On conclusion of the process, at no occasion 
the accused shall be handed over to any police official whether he was Naib Court 
wearing police uniform or any other police officer, because such careless dispensation 
would considerably diminish the voluntary nature of the confession. In Hashim Qasim’s 
case9 it was laid down that for accepting a confession, two essential requirements by all 
means to be fulfilled. Firstly that the confession was made voluntarily and was based 

8    AZEEM KHAN AND ANOTHER VERSUS MUJAHID KHAN AND OTHERS (2016 SCMR 274)
9       HASHIM QASIM AND ANOTHER VERSUS THE STATE (2017 SCMR 986)
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on true account of facts leading to the crime and the second, the same was proved at 
the trial.

16. We are mindful of the legal proposition that a confessional statement is to be believed 
in wholisty but not in quantification, meaning thereby that either a confession is to be 
believed in toto or rejected in the same manner. The Judicial Magistrate (PW.5) testified 
that on 23rd of June, 2014 he firstly after fulfillment of the codal formalities got removed 
the handcuffs, turned out the police from the court room and gave one and a half hour as 
time for reflection to appellant Syed Haider Ali Shah; then after being satisfied that he 
voluntarily intends to record his confessional statement, he proceeded to put questions 
mentioned in the questionnaire and recorded his confessional statement and thereafter 
sent him to judicial lockup. In the similar fashion, according to him he got recorded 
the confessional statement of appellant Zain ul Abideen alias Zain. Admittedly he had 
only once given one and half hours as time of reflection which offends the principle 
enunciated in the case of Azeem Khan ibid, wherein it was categorically held that an 
accused must be given time for reflection thrice with intervals. 

As per admission by Judicial Magistrate (PW.5) on 19th of June, 2014 he had granted 
four days police remand to the appellants, whereas perusal of the questionnaire of 
Syed Haider Ali Shah in reply to question number 8 (eight) finds mention that he has 
been kept in custody since last 7 (seven) days whereas to similar question, appellant 
Zain ul Abideen alias Zain stated to be in police custody since last 2 (two) weeks, but 
astonishingly despite knowing about illegal detention of the appellants no action was 
initiated by him. As observed either the statement is to be believed in toto or disbelieved 
in the similar fashion. If the answers to question number 8 eight (supra) are believed to be 
correct than illegal detention of the appellants cannot be ignored and we are persuaded to 
believe that they were kept in custody till they were pressurized, coerced and compelled 
to make confessional statements according to the whims of police and complainant 
(PW.1). Another fascinating element which has corped up while replying question 
number 9 (nine) of the questionnaires both the appellants have stated in same words that 
“I have engaged a counsel and I do not want to meet him at the moment”. This sort of 
conduct on the part of appellants is strange and unconvincing which definitely required 
explanation but prosecution failed to do the needful. Recording Magistrate (PW.5) also 
admitted in cross-examination that he has not mentioned in the certificates appended 
with both the confessional statements regarding the language in which their statements 
were read-over to the accused, however admitted during the cross-examination that the 
accused recorded his statement in pushto. Be that as it may, it was incumbent upon the 
Judicial Magistrate (PW.5) to have had mentioned in the certificate that he himself was 
acquainted with and conversant to pushto language, which he failed to do so and that 
also offends the dicta laid down in the case of Hashim Qasim.10 The Judicial Magistrate 
(PW.5) also admitted that after recording of confessional statements, he handed over the 
appellants to Naib Court for further transmission to judicial custody. He also admitted 
during cross-examination that he did not call any of the jail personnel for handing over 
the custody of the appellants to them; showing that he was absolutely not definite as to 
how the custody of the appellants were handed over in the attending circumstances; he 
seems to be unaware that what happened outside the Court room, which also infers us to 

10 HASHIM QASIM AND ANOTHER VERSUS THE STATE (2017 SCMR 986)
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conclude that the pressure of police was never over during such process of recording of 
confessional statement. During cross-examination, Gul Arif, Inspector (PW.15) denied 
that he had shifted the makers of the confession to jail and also denied that his narrative 
is contrary to the case diaries prepared on 23rd of June, 2014 by him. On the request 
of learned counsel for appellant Syed Haider Ali Shah, we have gone through the case 
diary No. 23/2014 dated 23rd of June, 2014 and found mentioned that after recording of 
the confessional statements by Zain ul Abideen alias Zain and Syed Haider Ali Shah, he 
shifted them to Central Jail and came back to police station.

17. Next coming to the truthfulness of the retracted confessional statements, we have found 
material diversing narratives, creating doubt in our minds with regard to the confessional 
statements being untrue. Ghulam Abbas complainant (PW.1) in his report as well as 
before the Court stated that the perpetrators took away Rs.100,000/- (one lac) cash 
whereas perusal of the confessional statement of Zain ul Abideen alias Zain reveals that 
they entered the house of deceased Mst. Sumaira Abbas opened the door whereupon 
Syed Haider Ali Shah put hand on her mouth and took her in a room where Muhammad 
Faraz alias Faize tied her mouth and eyes; and on demand of money deceased Mst. 
Sumaira Abbas gave them Rs.35000/- but nowhere mentioned that they took away 
Rs.100,000/- (one lac) from the house, whereafter deceased was done to death. In 
almost similar words appellant Syed Haider Ali Shah stated only to have taken away 
Rs.35000/- given by the deceased to them. The alleged retracted confessions by both the 
appellants is also contrary to the recovery made on the pointation of three appellants; 
appellant Zain ul Abideen alias Zain got recovered of Rs.25000/- (Ex.RS) from an iron 
almirah of his house, appellant Syed Haider Ali Shah got recovered Rs.8500/- (Ex.
RS/1) from the wooden almirah of his house and appellant Muhammad Faraz alias 
Faize got recovered Rs.26000/- (Ex.RS/2) from the almirah of his house, which is 
excessive to the amount allegedly plundered by them so confessed in their confessional 
statements recorded under Section 164 of The Code, which renders the entire narrative 
of the prosecution highly improbably and extremely doubtful. Thus, irresistibly without 
any doubt in mind, we believe that the confessional statements which has been retracted 
as well, is unvoluntary, untrue and inconsistent with the other  circumstantial evidence, 
breaking chain of events are discarded and ruled out of consideration. In so far as 
the citations referred by Mr. Shah Nawaz Khan, learned counsel for the complainant 
are concerned, those have been minutely examined, but found by us to be irrelevant 
and distinctive, having no applicability in the instant case. However, undeniably there 
can be no departure from the dicta expounded by the Apex Court in Ch. Muhammad 
Yaqoob’s case11, Muslim Shah’s case12 and Muhammad Ashraf’s case13 of this Court 
but the facts of the case being different are of no help to him. It is worthy to observe 
that since the prosecution has failed to prove the confessional statements to be true and 
having been recorded voluntarily, therefore, the arguments advanced by both the sides 
with regard to applicability of Article 43 of Order of 1984 becomes redundant to the 
extent of appellant Muhammad Faraz alias Faize.

18. The epitome of the above discussion is that the prosecution failed to drive home the 
charges against the appellants and the findings arrived at by the learned trial Court were 

11       CH. MUHAMMAD YAQOOB AND OTHERS VERSUS THE STATE AND OTHERS (1992 SCMR 1983) 
12       MUSLIM SHAH VERSUS THE STATE (PLD 2005 SUPREME COURT 168)
13       MUHAMMAD ASHRAF VERSUS THE STATE (2016 YLR 1543)
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not found to be based on proper appraisal of the evidence; rather contrary to the bedrock 
of criminal jurisprudence, thus benefit of doubt has been extended, following the dicta 
laid down in the case of Muhammad Mansha14 on the basis of maxim that “It is better 
that ten guilty persons be acquitted rather than one innocent person be convicted”.

19. Resultantly, the captioned appeals filed by appellants were allowed, impugned judgment 
overturned and their acquittal recorded whereas the Revision Petition for enhancement 
of sentence as a natural corollary was dismissed by means of our short order dated 15th 
of October, 2019, following the above reasons. 

Shaukat Ali Rakhshani 
Judge

Muhammad Noor Meskanzai)
Chief Justice

Syed Muhammad Farooq Shah
Judge

14       MUHAMMAD MANSHA VS. THE STATE (2018 SCMR 772)       
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JUDGMENT

SHAUKAT ALI RAKHSHANI, J: Through this consolidated judgment, we intend to decide 
the Criminal Appeal  bearing No.17/I of 2018 filed by appellant Gohar Khan and Jail Criminal 
Appeal No.1/I of 2019 filed by Zeeshan, assailing the validity and legality of the judgment  
rendered on 27th of April, 2018 (“impugned judgment”)by learned Sessions Judge/JST/ASJ 
at Nowshera (“Trial Court”) in case bearing FIR No.113 of 2015, dated 31st of August, 2015 
registered with Police Station Akbarpura  under sections 302  and 411 of Pakistan Penal Code 
(Act XLV of 1860) (“The Penal Code”), under section 17(4) of the Offences Against Property 
(Enforcement of Hudood) Ordinance, 1979 (Act-VI of 1979) (“Hudood Ordinance”) and 
section 15 of the Arms Act, 2013,  whereby the appellants have been  convicted and sentenced 
in the following terms:-

i) Under section 302(b)/34 of The Penal Code, to suffer imprisonment for 
life, with payment of Rs.200,000/-(Rupees two lacs) to the legal heirs 
of the deceased as compensation under section 544-A of The Code of 

Criminal Procedure [Act V] of  1898  (“The Code”) each.  In default of 
payment of compensation amount, to further undergo S.I for six months 

each, recoverable as an arrear of land revenue.

ii) Under section 392/34 of The Penal Code, to suffer imprisonment for seven 
years R.I, with payment of fine of Rs.20,000/- (Rupees twenty thousand) 
each.  In default of payment of fine to further undergo for two months S.I 
each.

Benefit of section 382-B of The Code was extended to the appellants. Both the sentences 
of imprisonment were ordered to run concurrently. 

Appellant Zeeshan was also convicted and sentenced to imprisonment for three months 
R.I vide judgment of even date for an offence under section 15  of Arms Act, 2013, in a 
separate trial, which was also directed to run concurrently..

Initially appellant Gohar Khan preferred appeal in the Hon’ble Peshawar High Court 
Peshawar, which was transferred on 22nd of October, 2018 for want of jurisdiction to 
this Court, whereas appellant Gohar Khan filed appeal in this Court on 1st of November, 
2018 and appellant Zeeshan filed Jail Appeal in this Court on 15th of January, 2019, 
through Superintendent Central Prison, Mardan. Both the appeals were barred by time 
before this Court, however, the delay in filing the appeals was condoned in the larger 
interest of justice.

2. Precisely stated, the facts gleaned from the record are that on the report (Ex.PA/1) 
recorded by ASI Awal Khan (P.W.4), the instant  FIR No.113 of 2015 (Ex.PA) was 
registered with Police Station Akbarpura, contending therein that complainant Ajmal 
Khan (P.W.10) had brought his deceased son namely Jami Ullah aged about 21/22 years  
in the Mian Rashid Hussain Memorial Hospital Pabbi, District Nowshera, with the 
help of his relatives, disclosing  that  through telephonic call complainant(P.W.10) was 
informed that some un-known culprits have committed murder of his son, at Aman 
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Kot Nehir Poultry Farm, while his son was taking meal for his cousin, whereupon, 
complainant (P.W.10) rushed to the crime scene and  found the dead body of his son 
lying in the pool of blood. 

Complainant (P.W.10) neither named anybody nor did  show suspicion upon any person, 
having any role in the murder of his son.

3. Investigation of the case was entrusted to S.I Abdul Wali Khan (P.W.9), who went to the 
crime scene, prepared site plan (Ex.PB), secured blood stained earth through recovery 
memo (Ex.PW.9/1) as well as took into possession two empties (Ex.P1) of .30 MM 
bore freshly discharged lying in scattered condition,  by means of recovery memo (Ex.
PW.9/2). He also took into possession blood stained garments of the deceased consisting 
of “Qamees” (Ex.P2), “shalwar” (Ex.P3) and white vest (Ex.P4) through recovery 
memo (Ex.PW.9/3), which were sent to Forensic Science Laboratory (“F.S.L.”) through 
application (Ex.PW.9/4).

4. In the meanwhile, Causality Medical Officer (CMO), Dr.Muhammad Shafique, (P.W.8) 
of  Mian Rashid Hussain Shaheed Memorial Hospital Pabbi, District Nowshera 
examined the deceased on 31st of August, 2015 at 4.00 p.m and issued postmortem 
report (Ex.PM), endorsing the inquest report (Ex.PW.4/2) and injury sheet (Ex.P.W.4/1) 
of the deceased. He observed the following injuries:

INJURIES:

1) A firearm entry wound of ½ x ½ CM on left parietal region (posteriorly) with 
exit wound of 1 x 1 CM on right side of occipital region.

2) A firearm entry wound of ½ x ½ CM on front right side of chest with exit wound 
on back of 1 x 1 cm in size on right side of chest.

3) A firearm entry wound of ½ x ½ CM on front right side of chest with exit of 1 x 
1 CM on back right side of chest.

GRANIUM AND SPINAL CORD:

Scalp, skull, membrane and brain injured

THORAX:

Wall, ribs and cartilages, right lung and pleurae injured.

ABDOMEN:

Intact, Stomach contains semi solid food particles

MUSCLES,BONES AND JOINTS:

Skull and right scapula fractured.

He opined that the cause of death was due to brain and lung injuries.

5. Going ahead with the investigation, the Investigating Officer (P.W.9) through application 
(Ex.PW.9/6) made a request to the Incharge Computer Lab. (S.P Investigation) 
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of  District Nowshera to detect the Call Data Record (“CDR”) of mobile Phone No. 
03119865946, being in use of the deceased, bearing IMEI No.35603006018022 
and IMEI No.352868042078902 with suspected mobile numbers 03005374706 and 
03159386658.

While tracking the CDR, one Zia-ur-Rehman (P.W.12) came surface on 8th of September, 
2015, who produced Q Mobile, M-90 (Ex.P5),  black in colour belonging to the deceased  
and receipt No.1883 (Ex.P8) dated 03.09.2015, whereby he had purchased the  said 
mobile, which was secured through recovery memo (Ex.PW.9/8), disclosing that he had 
purchased from Shop-Keeper Attaullah (P.W.14). The shop-keeper Attaullah (P.W.14) 
furnished the extract of the record of Register of sale and purchase (Ex.P6 and Ex.P7) 
of the said mobile, which was taken into possession vide recovery memo (Ex.PW.7/3). 
Attaullah (P.W.14) stated that he had purchased the mobile in question from appellant 
Zeeshan.

6. On 10th of September, 2015 Complainant Ajmal Khan(P.W.10), Zia-ur-Rehman(P.W.12) 
and Attaullah (P.W.14)  got recorded their statements under section 164 of The Code 
before Mr. Sheraz Tariq, Judicial Magistrate Nowshera (not produced).

Ajmal Khan (P.W.10) in his statement under section 164 of The Code added that on the 
fateful day, when his son was murdered by unknown culprits, they also  snatched  his 
unregistered motorcycle “Grace” 70 CC, having Engine No.CTE 37858, and Frame 
No.37858, Model 2014 red in colour and M-90, Q Mobile set as well as Rs.1500/-. He 
further added that a couple of days before the occurrence his son told him that he had 
seen two decoits namely Zeeshan and Gohar Khan on the crime scene, whereupon he 
(P.W.10) had advised his son to change his path, but since there was no other approach 
to the Poultry Farm, therefore, he had to go on the same way.

7. The appellants were arrested  on 10th of September, 2015 by SHO/I.P Akhtar Naseer Khan 
(P.W.7).  During the course of  investigation on the joint pointation of the appellants, 
parts of the motorcycle consisting of frame  No.CTC 37858, fuel tank red  in colour, 
two wheels alongwith tyres, two side covers, two shocks, mud guard, safeguard and 
silencer (Ex.PX to PX-7) were recovered from the scrap dealer  Meer Afghan (P.W.3) 
which were secured through recovery memo (Ex.PW.5/1) in the presence of  HC Gul 
Faraz (P.W.5) and Constable Umar Ayaz (P.W.13).  

The appellants further got recovered the engine (Ex.P8) of the  snatched motorcycle on 
their joint pointation, through recovery memo (Ex.P.W.5/2) in the presence of Constable 
Umar Ayaz(P.W.13) and HC Gul Faraz (P.W.5) from the garage of mechanic Shahzad 
Hussain (P.W.2).  

Appellants Gohar Khan and Zeeshan also made pointation of the place of the occurrence, 
whereof memo of pointation of the place of occurrence (Ex.PW.5/4) and (Ex.PW.5/5) 
were prepared respectively.

8. On the same evening, a pistol .30 MM bore was recovered on the pointation of Zeeshan 
from the cupboard of his room, whereof parcel No.4 (P-10) was prepared and taken 
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into possession through recovery memo (Ex.PW.5/6) in the presence of HC Gul Faraz 
(P.W.5) and Constable Umar Ayaz (P.W.13).  

After recovery of crime weapon, two empties recovered already and secured  from 
the crime scene were sent to the F.S.L through application (Ex.PW.9/17) on 11th of 
September, 2015  but received in the office of FSL on 15th of September, 2015, whereof 
Balistic report (Ex.PW.9/18)  was issued on 1st of October, 2015.

9. On conclusion of the investigation, the appellants were booked and sent to face the 
consequence of their deeds and culpability before the Trial Court.

The appellants were indicted by framing a formal charge under section 17(4) of the 
Hudood Ordinance, which was denied by both the appellants, professing their innocence.

The prosecution in order to substantiate the culpability of the appellants, produced as 
many as fourteen (14) prosecution witnesses. 

On closure of the prosecution evidence, the appellants were afforded opportunity as 
contemplated under section 342 of The Code to offer explanation to the allegations 
brought forwarded by the prosecution against them. The appellants categorically 
denounced the allegations brought-forwarded  against them by the prosecution, however, 
neither they opted to step into the witness box  as their own witness as envisaged under 
section 340(2) of The Code nor produced any defence witness. 

At the end of the trial, the appellants were found guilty of the charges, thus were 
convicted and sentenced in the terms  mentioned in the para (supra).

10. We have heard, Mr.Shaiber Khan  learned counsel for appellant Gohar Khan in 
Cr.Appeal No.17-I of 2018,   Mr.Anees Muhammad Shahzad learned counsel for  
appellant Zeeshan in Jail Criminal Appeal No.01/I of 2019 as well as  Abida Safdar,  
learned Assistant Advocate General, KPK for the State, at length and perused the record 
cover to cover with their valuable assistance.

11. Mr. Shaiber Khan Advocate, representing   appellant Gohar Khan inter-alia contended 
that the prosecution has miserably failed to bring home the charge against the appellant 
Gohar Khan but the Trial Court on the basis of tainted circumstantial evidence, 
having no lawful justification and admissibility  by misreading the evidence has held 
the appellant guilty of the charges.  He maintained that the complainant Ajmal Khan 
(P.W.10)  in his report  (Ex.PA/1) had not mentioned about  the factum of snatching of 
the motorcycle from his  son (deceased) but at a subsequent stage through an improvised 
statement recorded under section 164 of The Code, nominated and roped the appellants 
on suspicion without disclosing any source and means as to how he came to know about 
the name of the appellants,  henceforth the statement of the complainant Ajmal Khan 
(P.W.10) being an after-thought stance  by no means can be considered as an impartial 
and confidence inspiring testimony.  He urged that the recovery of Rs.1500/- being the 
snatched money in no way can be believed to be true on manifold reasons, particularly 
that it seems improbable that a person would keep such a meager plundered amount of  
Rs.1500/- in his pocket for so many days, uptill his arrest. 
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Arguing further, he stated that the recovery of the motorcycle in no manner can be 
relied upon as the same has been made on the joint pointation of the appellants, having 
no sanctity in the eyes of law.  He emphasized that the occurrence being un-seen and the 
case based on the circumstantial evidence must be proved in a manner that  the chain of 
evidence must be  linked  and not broken at all, whereas in the instant case,  prosecution 
has failed to establish such link, henceforth, on mere suspicion and tainted evidence the 
appellant cannot be held guilty of the charge and the conviction and sentence awarded 
by the learned trial court cannot hold  field.

He placed reliance on the judgments reported in (i) 2018 YLR 2363(FSC), (ii) 2018 
P.Cr.L.J Note 180(FSC), (iii) 2017 SCMR 986, (iv) 2015 SCMR 155, (v) 2011 SCMR 
323, (vi) 2008 SCMR 707 and (vii)  PLD 2008 S.C.349. 

Mr. Anees Muhammad Shahzad Advocate, appearing on behalf of the appellant Zeeshan 
in Jail Criminal Appeal No.01/I of 2019 reiterated the contentions raised and flaws 
highlighted by Mr.Shaiber Khan, learned counsel for appellant Gohar Khan and added 
that the prosecution has failed to establish through admissible  evidence connecting 
C.D.R and the recovery of plundered mobile phone set with  the appellant Zeeshan. 
Neither the prosecution has established the ownership of mobile set of the deceased nor 
has proved the issuance of SIM No.03119865946 in his name or other SIM numbers 
attributed to appellant to be in his use. 

Banking upon the recovery of the pistol and F.S.L report, the learned counsel for the 
appellant Zeeshan emphasized that the said recovery is of no consequence as both 
empties and crime weapon  were sent together and that too with a considerable delay, 
casting  serious doubt regarding its safe custody, thus the said recovery is worthless 
and irrelevant, whereupon no explicit reliance can be placed.  It was argued that the 
appellants have been made scapegoat of an unseen murder on the basis of concocted 
and tailored evidence, which is evident from the fact that Zia-ur-Rehman (P.W.12) and 
Attaullah (P.W.14) having been indulged in the sale and purchase of the mobile set have 
surprisingly  not been interrogated and made accused.  Similarly  P.W. Shahzad Hussain 
(P.W.2) and Meer Afghan (P.W.3) were found in the sale and purchase of the parts of 
the motorcycle but astonishingly have also not been  interrogated and made accused, 
which shows that  the prosecution has  not conducted the investigation in an impartial 
manner and have involved the appellant unjustifiably by making them scapegoats, thus 
sought acquittal of the appellant Zeeshan. He relied upon the reported judgments; (i) 
2008 SCMR 707, (ii) 2018 SCMR 2039, and  (iii) 2017 P.CR.L.J 114

In rebuttal learned Assistant Advocate General KPK Abida Safdar appearing on behalf 
of the State, vigorously refuted the arguments so advanced by the learned counsel for 
the appellants and  urged that the prosecution has successfully discharged the onus 
of establishing the culpability of the appellants and added that the learned trial court 
has rightly convicted and sentenced both the appellants, which does not warrant 
interference by this Court. She urged that although the occurrence is unseen but the FIR 
was promptly lodged without any personal grudge, however, subsequently knowing 
about the culprits, the appellants were nominated, being responsible for the murder of 
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Jami Ullah,  and snatching of the motorcycle and mobile, which has been proved to the 
hilt  on the basis of circumstantial evidence.  

Continuing her arguments, learned Assistant Advocate General KPK maintained that 
the testimony of the prosecution witness is trustworthy and confidence inspiring, which 
has not been shattered in any manner by the defence, thus prayed for dismissal of the 
appeals for being devoid of merits. She relied upon the reported judgments: (i) 2017 
YLR Note 272, (ii) 1982 SCMR 531, (iii) PLD 1987 Quetta 77, (iv) PLD 2006 SC 87 
and  (v) PLD 1993 FSC 44.

12. After cautious analysis of the evidence on record and considering the pros and cons so 
put forth by the learned counsel for the adversaries, we have gathered that entire case of 
the prosecution revolves and rests upon the circumstantial evidence.  The unfortunate 
episode of murder of a young boy of 21/22 years for no valuable purpose is a drastic 
and unbearable trauma, having a stigmatic effect not only upon his old parents and 
family members but on the society as well. However, the courts have to decide the fate 
of a crime committed by a felon on the basis of impeachable evidence, and not at the 
cost of emotions.

13. Undeniably, the instant occurrence is unseen, witnessed by none.  As such, the 
circumstantial evidence brought forward needs to be scanned and appreciated on the 
yardsticks enumerated by the Apex Courts through various judgments reported in the 
cases of IMRAN ALIAS DOLAY VERSUS THE STATE AND OTHERS (2015 SCMR 
155), AZEEM KHAN AND ANOTHER VERSUS MUJAHID KHAN AND OTHERS 
(2016 SCMR 274) and  NAHEED AKHTAR VERSUS THE STATE (2015 YLR 1279).

In view of the reported judgments referred hereinbefore, we have derived that the 
circumstantial evidence requires to be appreciated on the dictum that in such like 
matters, while appreciating the evidence and holding an accused guilty of the charge, 
the facts of the case must be consistent with guilt of the accused, chain of evidence must 
be complete in all respects leaving no reasonable ground about the innocence of the 
accused. The suspicion, however, strong, cannot be given preference upon the proof. 
The chain of events shall not break, which must be conclusive beyond any shadow of 
doubt. For ready reference the relevant portion of para No.5 of Imran alias Dolays’ case 
(supra) is reproduced herein below :

“5. By now, it is a consistent view that when any case rests entirely on 
circumstantial evidence then, each piece of evidence collected must provide all 
links making out one straight chain where on once end its noose fit in the neck 
of the accused and the other end touches the dead body. Any link missing from 
the chain would disconnect and break the whole chain to connect the one with 
the other and in that event conviction cannot be safely recorded and that too on 
a capital charge. As was held in the case of Fazal Elahi (ibid) and in view of the 
changed social norms and standard of ethics of the society, to which the witnesses 
belong and also the questionable credibility of the investigating agency and its 
incompetency to professionally investigate such blind crimes, by now, the Courts 
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have to exercise more and more cautions before accepting and resting its opinion 
of being guilty on a circumstantial evidence collected apparently in a dishonest, 
dubious and rough manner”

14. Case of the prosecution hinges upon the following pieces of evidence;

i) Testimony of complainant Ajmal Khan(P.W.10) and Imran Khan (P.W.11).

ii) Call Data Record (CDR) of the mobile of the deceased and appellant Zeeshan.

iii) Recovery of snatched amount of Rs.1500/- from appellant Gohar Khan.
iv) Recovery of plundered Q mobile set bearing Model No. M-90 of the deceased 

and record of sale and purchase of the said mobile.
v) Recovery of parts of robbed motorcycle recovered on the joint pointation of the 

appellants.
vi) Pointation of the place of occurrence.
vii) Recovery of crime pistol .30 bore effected from appellant Zeeshan.
viii) Positive FSL report of two empties and pistol .30 bore recovered from appellant 

Zeeshan.
ix) Medical evidence.

Imparting with the judgment, the aforesaid circumstantial evidence shall be dealt with 
bit by bit ahead while appraising the prosecution evidence.

15. Adverting to the statement of complainant Ajmal Khan (P.W.10), who lost his son 
in this tragic incident, though deserves sympathy but at the same time truthfulness 
and fairness, without any improvisation in his statement is also expected from him. 
Unfortunately, after a due care and anxious analysis of his statement, we failed to find 
him up to the mark.  In his prompt report, complainant (P.W.10) categorically stated 
that he knew nothing as to who committed murder of his son Jami Ullah (deceased). In 
his such report, he did not say anything about his son leaving his house towards crime 
scene on his motorcycle CD 70 CC and about the motorcycle having been  lost or 
taken away.  However, subsequently on 10th of September, 2015, after almost 10 days  
of the occurrence, he got recorded statement under section 164 of The Code before 
Judicial Magistrate, improvising his earlier statement by disclosing about snatching 
of the motorcycle, Q mobile set and Rs.1500/- as well as introducing the story that a 
couple of days before the occurrence, he was told by his son that appellant Zeeshan and 
Gohar Khan were seen on the crime scene earlier, as such he  advised his son to change 
the path but since there was no other way, therefore, the instant occurrence happened.

It may not be irrelevant to make note of the fact that complainant (P.W.10) nominated 
and implicated the appellants through statement recorded under section 164 of the Code, 
when the appellants were arrested, casting doubt in his stance, whereupon no explicit 
reliance can be placed. The Courts have always depreciated such kind of statements, 
which are made with the purpose to strengthen the case of the prosecution on the behest 
of the police officials or some other ulterior motives to get the suspect convicted by 
hook or by crook. Nomination through supplementary statements has always been 
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depreciated and disliked by the Hon’ble Supreme Court and has never been appreciated 
for the same being afterthought. Here, we would like to refer to the cases of KASHIF 
ALI VS. THE JUDGE, ANTI-TERRORISM, COURTNO.II, LAHORE AND OTHERS 
(PLD 2016 SUPREME COURT 951) and AKHTAR ALI AND OTHERS VS. THE 
STATE (2008 SCMR 6).

Imran Khan (PW.11) is the first one to have arrived at the crime scene as he was present 
in the Poultry Farm.  According to him, on the day of occurrence, he was informed 
regarding the occurrence as such he rushed to the spot, where he found Jami Ullah 
(dead). He also stated that a few days back  before the occurrence, he was informed by 
deceased that he got scared as he was confronted with the appellants on his way, who 
were armed with Kalashnikovs. 

During cross-examination, he categorically denied to have recorded any statement  
before police.  

Believing that he has not got recorded his statement as provided under section 161 of 
The Code, then obviously, he cannot be confronted with his earlier statement, which is 
an indefeasible right as construed under section 162 of The Code, henceforth, unless 
such right is allowed to be exercised to contradict him, such statement of witness cannot 
be used against the accused facing trial. For convenience, section 162 of The Code is 
reproduced herein below:-

“162. Statements to police not to be signed; use of such statements in evidence.--  
2[(1) No statement made by any person to a police officer in the course of an 
investigation under this Chapter shall if reduced into writing be signed by the 
person making it; nor shall any such statement or any record thereof whether in 
a police0diary or otherwise or any part of such statement on record, be used for 
any purpose (save as hereinafter provided) at any inquiry or trial in respect of 
any offence under investigation at the time when such statement was made:

Provided that, when any witness is called for the prosecution in such inquiry or 
trial whose statement has been reduced into writing as aforesaid the Court shall 
on the request of the accused, refer to such writing and direct that the accused 
be furnished with a copy thereof, in order that any part of such statement, if 
duly proved, may be used to contradict such witness in the manner provided by 
section 145 of Evidence Act, 1872 (I of 1872) When any part of such statement 
is so used, any part thereof may also be sued in the re-examination of such 
witness, but for the purpose only of explaining any matter referred to in his 
cross-examination:

Provided further, that, if the Court is of opinion that any part of any such statement 
is not relevant to the subject-matter of the inquiry or trial or that its disclosure 
to the accused is not essential in the interests of justice and is inexpedient in the 
public interests, it shall record such opinion (but not the reasons therefor) and 
shall exclude such part from the copy of the statement furnished to the accused.]



Federal Shariat Court of Pakistan

Page No. 428

(2) Nothing in this section shall be deemed to apply to any statement falling within 
the provisions of section 32, clause (1), of the Evidence Act, 1872 1[ or to affect 
the provisions of section 27 of that act.]

(Emphasis is ours)

In this case as he has admitted that he had not recorded his statement, therefore, his 
statement is of no consequence and as such it would not be safe to rely upon his 
testimony, while holding the appellants guilty of the felony attributed to them.

16. As far as, the Call Data Record (CDR) (Ex.PT/1 to Ex.PT/5) is concerned, it has added 
nothing to the case of prosecution on many counts. Firstly, the prosecution has failed 
to associate and produce the concerned official of the Cellular Company who issued 
the CDR (Ex.PT/1 to Ex.PT/5), secondly, the CDR (Ex.PT/1 to Ex.PT/5), does not 
figure even the sign alone and stamp of the concerned Authority, who issued the same.  
More so, the CDR also does not contain the name of the deceased as well as of the 
appellants, connecting them in any manner including the crime.  The CDR, if for the 
sake of discussion is held to have been proved, which is not  the case, even than the 
same cannot be considered either as substantive or corroborative  piece of evidence 
except as an apparatus to locate the mobile alone, but has not served any other purpose.  
In this regard we are fortified with the dictum expounded the case of  AZEEM KHAN 
AND ANOTHER VS MUJAHID KHAN AND OTHERS (2016 SCMR 274) and THE 
STATE VS BEHRAM KHAN (2016 MLD 63).

17. Next coming to the recovery of Q mobile set, it may be observed that the same has not 
been recovered  directly from the possession of any of the appellants.  Admittedly, the 
recovery has been effected from Zia-ur-Rehman (P.W.12), who disclosed that he had 
purchased the said mobile from Attaullah (P.W.14). The record reflects that both  Zia-
ur-Rehman (P.W.12) and Attaullah (P.W.14) were themselves suspect for having been 
found indulged in the sale and purchase of the said mobile set as such they were the 
prime suspects of the offence punishable under section 411 of The Penal Code, but to 
the utmost surprise the police never ever interrogated them as an accused or suspect.

Assuming but not conceding, if it is believed that both the prosecution witnesses namely 
Zia-ur-Rehman (PW.12) and Attaullah (PW.14) were initially interrogated, for being 
involved in the plundered articles, than there is every possibility that Attaullah (PW.14) 
to safe his skin, has maneuvered and manipulated his extract of the record of Register 
of sale and purchase (Ex.P6 and Ex.P7) by shifting his crime upon the shoulders of 
appellant Zeeshan.

Looking to the recovery of the said mobile set and sale by appellant Zeeshan from 
another angle, at the most  and worst, it can merely prove the factum that Zeeshan had 
sold out the plundered mobile but in no way it connects the appellant Zeeshan with the 
murder of the deceased. As observed hereinabove, as the snatched mobile set has not 
been recovered from the possession of appellant Zeeshan and the link in between is 
mysteriously missing, therefore, recovery is unworthy of credence. 
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18. Referring to the recovery of Rs.1500/- from the possession of appellant Gohar Khan 
brought forwarded by the prosecution, we are persuaded with the arguments advanced 
by his counsel that the same is unworthy and does not add anything beneficial to the case 
of prosecution.  Primarily, the recovery of Rs.1500/- from the possession of appellant 
Gohar has not been proved, for being highly doubtful, evident from the fact that he 
was arrested on 10th of September, 2015, kept in police custody and produced on the 
next day  before the Magistrate for remand but till than nothing was found including 
any amount of money but astonishingly, after remand once of a sudden, he takes out 
Rs.1500/- from his pocket and gives it to police by saying  that it is the amount, which 
he had snatched from the deceased, which is obviously absurd and improbable, beyond 
imagination of a prudent mind, suggesting, padding by police to strengthen the case of 
the prosecution, intolerable and unacceptable, rather sterns legal action is necessitated 
against such officials for doing so.

19. The foremost and important piece of evidence, whereupon the prosecution rely; is the 
recovery of parts of robed motorcycle (Ex.PX to PX.7) secured on 11th September, 
2015 on the pointation of appellants from the shop of Meer Afghan (PW.3) and garage 
of mechanic Shahzad Hussain (PW.2). It is astonishing that Meer Afghan (PW.3) and 
Shahzad Hussain (PW.2) from whose possession the parts of snatched motorcycle were 
recovered, had never been interrogated as suspects, like Attaullah (PW.14) and Zia-
ur-Rehman (PW.12),  which infer us to believe that to save their own skin, they have 
given statement at the behest of the Investigating Officer (PW.9), thus relying upon 
their testimony is not all safe.  The recovery of said parts of the robbed motorcycle 
could have been relevant and considered as a corroborative piece of evidence, if the 
same had been effected individually, but not as effected in the instant case jointly by 
the appellants, which is not permissible under the law.  Moreover, the recovery of the 
said parts (Ex.PX to Ex.PX-7) could have added to the case, if complainant (P.W.10) 
had reported about the robbery of the motorcycle in his promptly lodged FIR in the 
first place. The prosecution has also failed to establish that the deceased was the owner 
and was seen riding the said motorcycle on the fateful day. The ownership documents 
pertaining to the invoice of the motorcycle in his name has also not been produced and 
exhibited during the trial. 

Reverting back to the recovery of said parts of motorcycle, suffice it to observe that 
reliance on a joint recovery has never been appreciated. In this regard we are influenced 
and guided by the dictum enunciated by the Hon’ble Supreme Court in the case of 
MUHAMMAD MUSHTAQ VS MUSTANSAR HUSSAIN (2016 SCMR 2123), 
wherein it was held that the recovery of the dead body on the joint pointation of the 
several accused was inadmissible. This principle was followed in the case of SAJJAD 
BHATTI AND OTHERS VERSUS THE STATE (2017 P.CR.L.J 114), wherein joint 
recovery of a car coupled with other articles were held to be inconsequential and ruled 
out of consideration.

Be that as it may, appellant Gohar Khan during examination under section 342 of The 
Code, was not confronted with the query that he got recovered the parts of motorcycle 
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from the shop of Meer Afghan (PW.3) and garage of mechanic Shahzad Hussain (PW.2), 
thus, such piece of evidence cannot at all be used against the appellant Gohar Khan.

20. The recovery of pistol .30 bore recovered from the room of house from appellant 
Zeeshan on his pointation is also inconsequential. Recovery of a pistol without license 
can merely constitute an offence for contravention of the Arms Act, 2013 as enforced 
within the jurisdiction concerned, but cannot be held relevant, unless matched with 
empties. We are conscious of the fact that there is a positive ballistic report (Ex.
PW.9/18), but the same has been found to be violative of the directions of the Hon’ble 
Supreme Court, this Court, as well as Hon’ble High Courts, held that the recovered 
empties shall not be retained by police and wait for the recovery of crime weapon. It has 
categorically been held that sending empties and crime weapon together for ballistic 
analysis makes the entire process suspicious and highly doubtful. In this case too, it 
was obligatory upon the Investigating Officer (PW.9) to have had sent  the two crime 
empties recovered from the crime scene soon as possible without any delay to the F.S.L 
without waiting for the recovery of the crime weapon.    More-so, apparent from record 
that the crime empties were secured from the crime scene on 31st of August, 2015 on 
the day of murder of the deceased  but retained the same in its possession, whereas 
the crime weapon was allegedly recovered on 11th of September, 2015, whereafter the 
empties and alleged crime weapon were sent together alongwith two empties to the FSL 
for ballistic analysis, which has diminished its evidentiary value because it gives rise to 
manipulation and padding. 

Above all, Investigating Officer sent the said parcels on 11th of September, 2015, 
whereas the FSL report  (Ex.PW.9/18) reflects that the parcel of pistol and two empties 
in question were received on 15th September, 2015, whereof question arises that  in 
between such period of time, commencing from 11th September, 2015 up-till 14th 
September, 2015, where the said parcel of empties and pistol were kept lying, creating 
suspicion into the recovery itself. As prosecution has failed to offer explanation to such 
effect, therefore, the entire proceedings have becomes dubious. The prosecution has 
also failed to produce the witness, who had taken and provided the said parcel of pistol 
and empties to the FSL for analysis, who could have explained such factum but no such 
effort  has been made, which makes the  report doubtful and not worthy of reliance.  
In this regard, we are guided with the dictum expounded in the case of ALI KHAN 
VERSUS THE STATE (1999 SCJ 502), MUHAMMAD FAROOQ AND ANOTHER 
VERS THE STATE (2006 SCMR 1707), ALI SHER AND OTHERS VERSUS THE 
STATE (2008 SCMR 707), and THE STATE THROUGH REGIONAL DIRECTOR 
ANF VERSUS IMAM BAKHSH AND OTHERS (2018 SCMR 2039).

21. It may not be fruitless to mention that the record reflects that the appellants were 
produced for recording of their confessional statements under section 164 of The Code, 
but when they were produced before Judicial Magistrate, they declined to confess as 
such, were remanded to judicial custody, which factum also put question mark upon the 
aforesaid recoveries allegedly made on the voluntary pointation of the appellants.   

22. The prosecution witnesses have visited the crime scene on the fateful day by complainant 
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Ajmal Khan (P.W.10), Investigating Officer/S.I Abdul Wali Khan (PW.9) and Imran 
Khan (P.W.11) coupled with the people of the vicinity.  On 31st of August, 2015, the 
day of occurrence, Investigation Officer (PW.9) prepared the site plan, therefore, 
subsequently, pointation of the place of occurrence by appellants, which was already 
known to the prosecution is of no consequence and relevance. As such the same cannot 
be termed as a corroborative piece of evidence, rather the same is inadmissible evidence, 
which is of no help to the case of prosecution.

23. The un-natural death of the deceased has not been questioned, therefore, the medico-
legal evidence need not to be brought under scrutiny for it does not lead to identify or 
connect the appellants with the crime, particularly in the peculiar circumstances of the 
instant case. The Hon’ble Supreme Court of Pakistan in the case of HASHIM QASIM 
AND ANOTHER VS. THE STATE (2017 SCMR 986) has held that medical evidence 
was only confirmatory or of supporting nature and was never held to be corroboratory 
evidence,  to identify the culprits(s)  in this case as well the medical evidence has  no 
corroborative value to connect the appellants with the crime.

In the instant case murder of the deceased has not disputed and there is no eye witness 
of the occurrence, therefore, the medical evidence has no corroborative value and need 
not to be scanned with regard to the conformity of the injuries received by the deceased.

24. The judgments referred by learned Assistant Advocate General, KPK for State have also 
been thoroughly examined, which have been found to be inapplicable to the attending 
circumstances of this case.

25. Undeniably, one tainted evidence cannot corroborate the other tainted evidence, as in 
this case. The Hon’ble Supreme Court of Pakistan, while extending benefit of doubt 
to the appellant in the case of Muhammad Mansha Vs. The State (2018 SCMR 772), 
observed in the following words:-

“Needless to mention that while giving the benefit of doubt to an accused it is not 
necessary that there should be many circumstances creating doubt. If there is a 
circumstance which creates reasonable doubt in a prudent mind about the guilt of 
the accused, then the accused would be entitled to the benefit of such doubt, not as 
a matter of grace and concession, but as a matter of right. It is based on the maxim, 
“It is better that ten guilty persons be acquitted rather than one innocent person 
be convicted”. Reliance in this behalf can be made upon the case of Tariq Pervez 
v. The State (1995 SCMR 1345), Ghulam Qadir and 2 others v. The State (2008 
SCMR 1221), Muhammad Akram v. The State (2009 SCMR 230) and Muhammad 
Zaman v. The State (2014 SCMR 749)”

(Underline is ours)

26. In wake of the above discussion, we arrived at the conclusion, that the prosecution has 
miserably failed to prove the case beyond any reasonable doubt, whereas the learned 
trial court has erred in law as well as on facts, holding the appellants guilty of the charges 
by misreading the evidence, which is unsustainable, resulting into the annulment of the 
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impugned judgment and acquittal of the appellants.

Above are the reasons of our short order dated 21st of February, 2019 which is reproduced 
herein below:

“Arguments tendered by learned counsel for the parties have been heard.

For reasons to be recorded later in the detailed judgment, these appeals against 
conviction of appellants Gohar Khan (Crl.Appeal No.17-I of 2018) and Zeeshan (Jail 
Crl.Appeal No.01-I of 2019) are accepted. Conviction and sentence recorded under 
sections 302(b),392,34 PPC by the learned Sessions Judge/ASJ at Nowshera vide his 
judgment dated 27.04.2018 in case FIR No.113/2015 dated 31.08.2015 registered at 
P.S Akbarpura District Nowshera is set aside and both the appellants are acquitted of 
the charges. They are confined in jail. They be released forthwith if not required in any 
other case.”

Sh.Najam  Ul Hasan
Chief Justice

Shaukat Ali Rakhshani
Judge
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JUDGMENT

SHAUKAT ALI RAKHSHANI, J:- Homicidal demise of Hidayatullah for carjacking 
by the culprits booked pursuant to FIR bearing No.390/2015, (Ex.PA) registered on 30th of 
September, 2015 under Section 302 of The Pakistan Penal Code [XLV OF  1860] (“Penal 
Code”), later on converted into 17(4) of The Offences Against Property (Enforcement of 
Hudood) Ordinance, VI of 1979 (“Harabah”) alongwith Sections 201, 411, 419 and 468 of 
The Penal Code within the precincts of Police Station Topi, District Swabi, culminated in 
conviction of appellant Zahid Hussain under Section 302 (b) of The Penal Code for committing 
murder of Hidayatullah (deceased) and sentenced to undergo imprisonment for life as Ta’zir; 
directing him to pay compensation under Section 544-A of The Code of Criminal Procedure 
[Act V of 1898] (“The Code”) to the tune of Rs. 2,00,000/- (two lacs only) to the legal heirs 
of deceased, recoverable as arrear of land revenue and in default to suffer further S.I for six 
months. Appellant Zahid Hussain was also convicted under Section 394 of The Penal Code 
and sentenced to undergo rigorous imprisonment for a period of 10 years alongwith fine of 
Rs.100,000/- (one lac) and in default of fine to suffer further S.I for three months, penned down 
by the learned Additional Sessions Judge/Judge, Model Criminal Trial Court (MCTC), Swabi 
(“Trial Court”) rendered on 08th of October, 2019 (“Impugned Judgment”); the above sentences 
were ordered to run concurrently with the premium of Section 382-B of The Code. 

Whereas learned Trial Judge by means of impugned judgment acquitted co-accused Ihsanullah, 
Muhammad Nawaz facing trial as well as Nadeem and Abid Hussain in absentia. Co-accused 
Mst. Mahwa alias Mawa (wife of convict-respondent Zahid Hussain) was also acquitted in 
consequence of a separate trial held by a Special Court, constituted under the Juvenile Justice 
System Ordinance, 2000. Against her acquittal appellant Ihtbar Khan filed Criminal Appeal 
No.28-I of 2019. Convict-appellant Zahid Hussain has put in Criminal Appeal bearing No.26-I 
of 2019 against his conviction and sentence, whereas the father of the deceased namely 
Ihtbar Khan (PW.9) has preferred acquittal Criminal Appeal bearing No.27-I of 2019 against 
respondents Ihsanullah and Muhammad Nawaz as well as Criminal Appeal No.28-I of 2019 
against acquittal of Mst. Mahwa alias Mawa. Petitioner Ihtbar Khan also preferred Criminal 
Revision Petition bearing No.03-I of 2019 for enhancement of sentence of respondent Zahid 
Hussain, however, did not file any appeal against respondents Abid Hussain and Nadeem, who 
were acquitted in absentia.  

Pertinently, on 25th of February, 2020 while arguing the case at some length, Mr. Asfandyar 
Yousafzai, Advocate, learned counsel for the appellant, conceding not to have sufficient evidence 
against respondent Mst. Mahwa alias Mawa did not press the Criminal Appeal bearing No.28-I 
of 2019 and sought withdrawal, thus same was dismissed as withdrawn being not pressed so 
also graciously conceded not to have any material evidence against respondent Muhammad 
Nawaz, requesting not to proceed with the appeal of Muhammad Nawaz, therefore, Criminal 
Appeal bearing No.27-I of 2019 to his extent was dismissed as withdrawn. 

2. As the fabric of the captioned lis is knitted with the same thread, arising out of the 
common judgment impugned herein, henceforth same are being disposed of through 
the consolidated judgment in hand. 
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3. On 30th of September, 2015 at about 0700 hours, Gauher Khan S.I (PW.4) received 
information about an unknown dead body aged about 42/43 years found within the area 
of Stepa Neher, situated at village Menai, who had been done to death by unknown 
culprits with firearm, whose hands were found tightened at his back with black colour 
handkerchief having stripes, whereof report  in shape of mursaila (Ex.PA/1) was made 
and consequent thereto FIR bearing No.390/2015 (Ex.PA) was lodged by S.I Ayanullah 
(PW.1) within remits of Police Station Topi, District Swabi.

 Injury sheet (Ex.PW.4/1) and inquest report (Ex.PW.4/2) were prepared and dead body 
of deceased Hidayatullah was sent to Civil Hospital Topi for post-mortem examination, 
where at about 11:00 a.m. Dr. Arshad Khan, District Specialist, (PW.7) conducted 
the post-mortem of the deceased Hidayatullah, issuing post-mortem report (Ex.PM) 
with the observation that a well built man with black complexion and mustaches was 
brought, whose hands were found tied with a large size handkerchief at his back. In 
the post-mortem report (Ex.PM), MLO (PW.7) observed a single entry wound with 
charring marks just above right ear and exit wound behind left ear, resulting into an 
excessive bleeding; being the cause of death. The probable duration between injury and 
death was mentioned to be instantaneous, whereas probable duration between death and 
post-mortem was reported as 10-14 hours. 

4. As the investigation progressed, Manzoor Alam I.P (PW.13) being investigating officer, 
rushed to the crime scene, secured blood swabs from the place of deceased Hidayatullah 
through recovery memo (Ex.PW.11/1), a bullet casing of .30-bore freshly discharged 
through recovery memo (Ex.PW.11/2), a pair of black chappal belonging to the 
deceased through recovery memo (Ex.PW.11/3), blood stained cloth of the deceased, 
some hair and tooth of the deceased for the purpose of DNA through recovery memo 
(Ex.PW.11/4), prepared site plan (Ex.PB) and also did some ancillary jobs necessary for 
investigation. 

 Investigating officer (PW.13) collected Call Data Record (“CDR”) pertaining to cell 
phone number of deceased bearing No.0300-5957307 consisting of fifteen sheets 
produced in Court as (Ex.PW.13/9). He traced out one Noor Rehman (PW.8) being owner 
of the plundered car bearing registration No. PU-598 Islamabad XLI, Toyata Corolla, 
Model 2009 and got recorded his statement on 17th of October, 2015 under Section 
164 of The Code before Syed Zahid Shah (PW.12) the then Judicial Magistrate, who 
nominated convict-respondents Zahid Hussan and acquitted respondents Muhammad 
Nawaz and Mst. Mahwa alias Mawa. Investigating officer (PW.13) also took into 
possession documents of the said vehicle in question through recovery memo (Ex.
PW.13/12) and copy of sale deed (Ex.PW.13/13). According to him, he issued memo 
(Ex.PW.13/14) for replacing Sections 302/34 of The Penal Code with Section 17(4) 
Harabah.  

 Heading with the investigation, on 7th of November, 2015 father of the deceased Ihtbar 
Khan (PW.9) got recorded his statement before Judicial Magistrate, wherein he nominated 
Zahid Hussain, Mst. Mahwa alias Mawa and Muhammad Nawaz Khan involved in 
the alleged felony. On 20th of November, 2015 respondent Muhammad Nawaz was 
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arrested; during interrogation he disclosed that convict-respondent Zahid Hussain after 
commission of the crime called him to Chakdara District Lower Dir, convict-respondent 
Zahid Hussain tried to hand over the car in question to him but he refused to receive 
the said car, whereupon the said car was handed over to his brother Abid Hussain and 
his friend Nadeem Khan, who were declared proclaimed offenders. Convict-respondent 
Muhammad Nawaz was also produced for recording his confessional statement before 
the Judicial Magistrate (PW.12), but he refused, thus was sent to judicial custody. On 
9th of January, 2016 convict-respondent Zahid Hussain was arrested and at the time of 
his arrest .30-bore pistol (P-10) alongwith 10 live cartridges were recovered from his 
personal search, secured through recovery memo (Ex.PW.3/1); whereof a separate case 
bearing FIR No.25/2016 dated 9th of January, 2016 under Section 15 of Arms Act, 2013 
of KPK was lodged at police station Topi. During interrogation, convict-respondent 
Zahid Hussain disclosed the use of pistol (Ex.P-10) in homicide was taken into 
possession in the instant case as a crime weapon through recovery memo (Ex.PW.3/1), 
whereafter convict-respondent Zahid Hussain made pointation and investigating officer 
(PW.13) prepared memo of pointation (Ex.PW.11/5), making additions with red ink 
in the original site plan. The car in question bearing No. PU-598 Islamabad white in 
colour, model 2009 was also recovered on the pointation of convict-respondent Zahid 
Hussain with  two number plates of the said registration lying in the trunk of the car, 
which were taken into possession through recovery memo (Ex.PW.11/6), thus Section 
411 of The Penal Code was inserted through memo (Ex.PW.13/31). 

5. Acquitted respondent Ihsanullah was arrested on 12th of January, 2016 through arrest card 
(Ex.PW.13/33) as he was brought into the picture as complicit by convict-respondent 
Zahid Hussain; he also made pointation of place of occurrence whereof memo of 
pointation (Ex.PW.11/7) was prepared; his confessional statement (Ex.PW.12/3) was 
recorded by Judicial Magistrate (PW.12), following recording of second supplementary 
statement of Ihtbar Khan (PW.9) under Section 164 of The Code, involving Ihsanullah 
for the first time as culprit. The car in question recovered on the pointation of convict-
respondent  Zahid Hussain was examined through Forensic Science Laboratory (“FSL”) 
whereof report (Ex.PK/1) was received showing the chassis number to be deciphered; 
the recovered pistol was also sent to the FSL whereof positive FSL report (Ex.PK/2) 
was received.

 On conclusion of the investigation challan was bifurcated, whereof one before the Trial 
Court and other regarding Mst. Mahwa alias Mawa before the special Court constituted 
under Juvenile Justice System Ordinance, 2000 were filed; Nadeem and Abid Hussain 
stayed away from the course of justice, thus they were declared proclaimed offenders.

6. Entering the plea of denial of the formal charge framed under Section 17(4) Harabah 
wedded Sections 201, 411, 419 and 468 of The Penal Code and claim of trial by the 
accused facing trial, led the prosecution to produce as many as 14 (fourteen) witnesses 
to substantiate the accusations. After being examined under Section 342 of The Code, 
none of them stepped into the witness box to be examined in their defence nor did they 
desire to produce any other defence witness. 
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7. On conclusion of the trial, the learned Trial Judge convicted and sentenced appellant-
respondent Zahid Hussain as mentioned in the para (supra) and acquitted the remaining 
accused persons facing trial as well as who were even not before the Court. 

8. We have anxiously and carefully examined the entire record cover to cover with the 
able assistance of Mr. Asfandyar Yousafzai learned counsel representing the father of 
deceased Ihtbar Khan, Mr. Arshad Zaman Kayani, learned counsel for the appellant 
Zahid Hussain as well as Mr. Wilayat Khan, Assistant Advocate General, KPK for the 
State. 

9. Mr. Arshad Zaman Kiyani, learned counsel for the convict-appellant Zahid Hussain, 
while arguing in Criminal Appeal bearing No.26-I of 2019 seeking acquittal of 
convict-appellant Zahid Hussain inter-alia contended that undeniably, the occurrence 
has gone un-witnessed and that the conviction and sentence awarded to the appellant 
Zahid Hussain has been based upon circumstantial evidence. According to him, on the 
basis of a retracted confessional statement of Ihsanullah, conviction of Zahid Hussain 
was recorded but to the utmost astonishment, the said confessional statement was not 
relied upon to the extent of maker himself for the same being exculpatory in nature, 
henceforth, he was acquitted of the charge, which has made the impugned judgment 
erroneous and unsustainable, having no sanctity in the eyes of law.  He maintained 
that the confessional statement of Ihsanullah even otherwise is inadmissible for not 
being recorded in accordance with law, particularly, when after recording so-called 
confessional statement he was handed over to the investigating officer; not asking the 
requisite questions and mentioning the precautions taken by the Recording Magistrate 
in his certificate (Ex.PW.12/3). Regarding recovery of pistol Mr. Arshad Zaman Kiyani, 
Advocate submitted that since it was not recovered in consequence of a disclosure, 
therefore, it had no relevance; positive report of FSL (Ex.PK/2) of pistol is also unworthy 
of credence as not only both the pistol and the empty were sent together but with an 
unexplained considerable delay of 19 days. He urged that the pointation of the crime 
scene by the convict-appellant Zahid Hussain is also insignificant for the crime scene 
was already known to the police, thus such pointation in no way falls within the purview 
of Article 40 of the Qanun-e-Shahadat Order, 1984 (“Order of 1984”). Continuing with 
his arguments and banking upon the material contradictions with regard to the recovery 
of pistol and plundered car, learned counsel for the appellant argued that neither sketch 
of the place, wherefrom the car was recovered was prepared nor any private witness 
was associated, establishing the possession of the place, more particularly, the memo of 
recovery (Ex.PW.11/6) does not disclose that after taking away the vehicle in question 
he had parked the same in an under construction market, probably accessible to every 
and anyone. He placed reliance upon the following reported judgments; 2019 SCMR 
652, PLD 2019 SC 64, 2019 SCMR 129, PLD 2010 SC 642, 2013 YLR 839 and PLD 
2009 SC 53.

On the other hand, Mr. Asfandyar Yousafzai, Advocate, appearing on behalf of father 
of deceased Ihtbar Khan (PW.9) strenuously refuted the arguments so advanced by 
learned counsel for convict-appellant Zahid Hussain and vehemently argued that the 
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prosecution without any doubt has proved its case to the hilt against the convict-appellant 
Zahid Hussain as well as co-accused Ihsanullah, whereas to the extent of Mst. Mahwa 
alias Mawa Muhammad Nawaz, Abid Hussain and Nadeem are concerned, since the 
prosecution could not produce overwhelming evidence, therefore, on 25th of February, 
2020 Criminal Appeal bearing No.28-I of 2019 against acquittal of Mst. Mahwa alias 
Mawa and Criminal Appeal bearing No.27-I of 2019 to the extent of acquitted-respondent 
Muhammad Nawaz at serial No.2 were not  pressed so also withdrawn; the acquittal of 
Nadeem and Abid Hussain were also not challenged, showing bonafide conduct of father 
of the deceased. He maintained that the confessional statement of respondent Ihsanullah 
was voluntarily recorded and is a true account of the culpability of convict-respondent 
Zahid Hussain and respondent Ihsanullah; both of them conjointly in furtherance of their 
common intention committed murder of the deceased Hidayatullah and took away his 
car bearing No. PU-598 Islamabad. He further argued that the confessional statement 
of respondent Ihsanullah has been further corroborated through medical evidence as 
well as recovery of crime weapon .30-bore pistol, whereby convict-appellant Zahid 
Hussain committed murder of the deceased by making firing upon his head as well as 
recovery of handkerchief, whereby the hands of the deceased were fasten at the back. 
The positive FSL report of pistol and crime empty furtherance strengthened the case 
of the prosecution. He emphasized that the recovery of the car bearing No.PU-598 
Islamabad driven by the deceased is the foremost important piece of evidence made on 
the pointation of the convict, which has put last nail in the coffin, proving the culpability 
of the convict-appellant Zahid Hussain and respondent Ihsanullah.

Learned counsel for the appellant-petitioner Ihtbar Khan has placed reliance upon the 
judgments reported as 1995 SCMR 614, 1995 SCMR 694, 1995 SCMR 1793, 1997 
SCMR 1000, 2009 YLR 1557, 1992 SCMR 489, 2018 SP.Cr.L.J 287, PLD 2001 SC 
107, PLD 2005 Peshawar 5 and 2003 SCMR 1237.

While arguing Criminal Appeal bearing No.27-I of 2019 against acquittal of Ihsanullah, 
Mr. Asfandyar Yousafzai learned counsel inter-alia besides arguing the above, urged 
that the learned Trial Judge has committed error in recording acquittal of respondent, 
being result of misinterpretation of law and misreading of the material evidence. He 
maintained that when the confessional statement of respondent Ihsanullah was believed 
to the extent of convict-appellant Zahid Hussain then there was no occasion not to have 
placed reliance upon such confessional statement against the maker himself, henceforth, 
the impugned judgment to the extent of acquittal of respondent Ihsanullah is perverse 
and illegal, calling for interference and reversal of acquittal.   

Appellant Ihtbar Khan (PW.9) being aggrieved and dissatisfied from the quantum 
of punishment has preferred Criminal Revision Petition bearing No.03-I of 2019 for 
enhancement of the sentence convict-respondent Zahid Hussain, whereof Mr. Asfandyar 
Yousafzai, learned counsel for the petitioner argued that after concluding the guilt of 
convict-respondent Zahid Hussain for committing homicide of deceased Hidayatullah 
for the purpose of carjacking, it was incumbent upon the learned Trial Judge to have 
had awarded the capital punishment as it was a cold blooded murder without any 
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provocation or any other compelling mitigating circumstance, thus without rendering 
reasons for lesser punishment, the impugned judgment requires to be interfered with by 
enhancing the sentence from life to capital punishment. 

Learned Assistant Advocate General KPK for State adopted the arguments so advanced 
by the learned counsel for the appellant-petitioner Ihtbar Khan and vigorously supported 
the judgment of the Trial Court to the extent of conviction and sentence awarded to 
convict-appellant Zahid Hussain, opposing the acquittal of respondent Ihsanullah.

10. Undeniably, the regretful episode of murder of deceased Hidayatullah for the purpose 
of carjacking went un-witnessed. The entire edifice of the prosecution’s case is 
pillared upon the circumstantial evidence. We are highly cautious about the yardstick, 
establishing the culpability of an accused through circumstantial evidence enunciated 
in the cases of IMRAN ALIAS DULLY AND ANOTHER VS. THE STATE  AND 
OTHERS (2015 SCMR 155) and AZEEM KHAN AND ANOTHER VS. MUJAHID 
KHAN AND OTHERS (2016 SCMR 274), wherein the apex Court has expounded the 
principle that in the case of circumstantial evidence, the facts so established must be 
consistent with the guilt of accused; circumstances from which the conclusion of guilt is 
to be drawn must be conclusive in nature, exclusive of every possible hypothesis except 
the guilt of the person charged with and last but not least, the chain of the circumstances 
must be connected and un-broken, where one end of its noose fitted in the neck of the 
accused and the other end touched the dead body. 

Uncontroverted factum of unnatural death of the deceased due to firearm shot on the 
head, making a single entry wound with charring marks just about right ear and finding 
an exit behind left ear so affirmed by Dr. Arshad Khan, Medical Officer (PW.7), who 
examined the dead body of the deceased on 30th of September, 2015 at about 11:00 a.m, 
corresponds to the injury sheet (Ex.PW.4/1) and inquest report (Ex.PW.4/2), leaving 
no room to doubt that the of homicidal demise of the deceased was caused by fire arm. 
Now, it is settled principle of Criminal Jurisprudence that the medical certificate is not 
a corroborative piece of evidence rather confirmatory in nature, which can be used by 
the defence to confirm or contradict the medical evidence with the ocular evidence.  
In this case, un-natural death of the deceased caused by firearm has been proved and 
not disputed by the defence, thus in such context, the medical evidence need not to be 
further discussed. Even otherwise, the medical evidence cannot identify an accused 
rather merely confirms the locale, duration, kind of weapon used and timing of the 
injuries inflicted and so on so-forth but in no way can be considered as a corroborative 
piece of evidence connecting an accused with the crime. In this regard reliance can 
be placed upon the cases of MUHAMMAD MANSHA VERSUS THE STATE (2018 
SCMR 772) and HASHIM QASIM AND ANOTHER VERSUS THE STATE (2017 
SCMR 986).

11. Now remains the other pieces of circumstantial evidence, whereupon the prosecution has 
relied upon, connecting the convict-appellant Zahid Hussain and respondent Ihsanullah, 
which includes CDR of the phone bearing No.0300-5957307 belonging to deceased, 
supplementary statements of father of the deceased Ihtbar Khan (PW.9) recorded under 
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Section 164 of The Code and Noor Rehman (PW.8) owner of the snatched vehicle 
bearing No. PU-598 Islamabad driven by deceased Hidayatullah; recovery of .30-
bore pistol being crime weapon made from the possession of convict-appellant Zahid 
Hussain during his personal search at the time of his arrest, positive FSL report of crime 
weapon, pointation of crime scene and recovery of snatched car made on his pointation 
and last not the least retracted confessional statement of respondent Ihsanullah. 

12. Admittedly, there is no eyewitness of the occurrence, as such the initial report (Ex.
PA/1) whereupon FIR (Ex.PA) was lodged is silent, naming none. 

13. In so far as CDR is concerned, which has been placed on record as (Ex.PW.13/9) in no 
way connects the convict-appellant Zahid Hussain and respondent Ihsanullah, besides 
the same being inadmissible and not being proved in accordance with law in view of the 
guidelines enumerated by the Apex Court.  Above all, during the arguments, when the 
learned counsel for petitioner-appellant Ihtbar Khan was questioned as to how the CDR 
connects the convict-appellant with the acquitted respondent, he graciously conceded 
not to place reliance on CDR for having no relevance at all for the reason that there is 
no recovery of mobile phone of the deceased or else. 

14. Record reveals that since the whereabouts of the legal heirs of the deceased were not 
known, therefore, the contingents of police station Topi buried the deceased. On 17th 

of October, 2015, Noor Rehman (PW.8) claiming to be the owner of the car, having 
been snatched away got recorded his statement under Section 164 of The Code before 
the Judicial Magistrate (PW.12) revealing that when his driver deceased Hidayatullah, 
who used to ply his car bearing No. PU-598 Islamabad XLI, Toyata Corolla, Model 
2009 white in colour as Taxi did not pay him rent as usual, he alongwith father of the 
deceased (PW.9) went to the police and showed picture of the deceased and that when 
police confirmed the identity of deceased, the corpse of the Hidayatullah was exhumated 
and reburied in his native village. He further disclosed in his statement recorded under 
Section 164 of The Code before the Judicial Magistrate that they collected information 
at their own and came to know that the deceased was murdered by convict-appellant 
Zahid Hussain, his wife Mst. Mahwa alias Mawa (Acquitted) and one Muhammad 
Nawaz (Acquitted). After 20 days of the said statement of Noor Rehman (PW.8), father 
of the deceased Ihtbar Khan (PW.9) on 7th of November, 2015 also got recorded his 
statement under Sections 164/364 of The Code, reiterating the narration made by Noor 
Rehman (PW.8), however, added that convict-appellant Zahid Hussain, Mst. Mahwa 
alias Mawa (Acquitted) and Muhammad Nawaz (Acquitted) had made a phone call 
from a phone bearing No. 0300-5957307 of deceased Hidayatullah to hire taxi of his 
son to go to Topi, Swabi. According to him, wife of deceased namely Mst. Tohueed (not 
produced) was told by deceased that he is going with a male and a female passenger, 
who were already known to him and in the evening time the deceased also told his 
wife that he has reached at Swabi and would be returning home at about 12:00 at night, 
whereafter they had no contact with the deceased. He further revealed that he searched 
for the culprits at his own and after probe has known that his son had been murdered 
for carjacking by convict-appellant Zahid Husasin, his wife Mst. Mahwa alias Mawa 
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(Acquitted) and respondent Ihsanullah. Noor Rehman (PW.8) before the Judicial 
Magistrate as well as before the learned Trial Judge in his examination-in-chief failed 
to reveal the source, whereby he had come to know about the names of the culprits, 
thus the story developed after 20 days by Ihtbar Khan (PW.9), who had been throughout 
in the company of Noor Rehman (PW.8) did not utter a single word. For the first time 
on 7th of November, 2015, he came with a cooked up story that the deceased prior to 
proceeding with the passengers called his wife Mst. Touheed that he is going to Topi, 
Swabi alongwith two passengers; one male and another female. Here, again question 
arises as to how Noor Rehman (PW.8) and Ihtabar Khan (PW.9) came to know about 
the specific names, who had proceeded with the deceased Topi, Swabi as passengers, 
as the source about the names of the culprits have not been revealed including by the 
wife of the deceased Mst. Touheed; then just words uttering from the mouth of Noor 
Rehman (PW.8) and Ihtabar Khan (PW.9) would be insufficient and unsafe to rely upon, 
more particularly, when the most crucial and star witness of this revelation; wife of the 
deceased Mst. Tohueed was never associated as a witness in the instant case. Neither 
her statement was recorded during investigation nor ever any attempt was made for 
her production before the Trial Court, thus such narration of both the said prosecution 
witnesses is unworthy of credence, whereupon no reliance can be placed, particularly 
in a case of capital punishment. 

Ihtbar Khan (PW.9) on 19th of January, 2016, almost after more than 2 months got 
recorded a supplementary statement under Section 164 of The Code, nominating 
respondent Ihsanullah as one of the complicit but without disclosing his role in the crime 
as well as the source whereby he had come to know about him. Involving respondent 
Ihsanullah at such a stage added nothing to the case of prosecution as the convict-
appellant Zahid Hussain arrested on 9th of January, 2016; he had already disclosed the 
name of respondent Ihsanullah, as such nomination of Ihsanullah by Ihtbar Khan (PW.9) 
at subsequent stage is nothing but a futile exercise, requiring high value independent 
corroboration. 

15. On 9th of January, 2016 convict-appellant Zahid Hussain was arrested and prosecution 
has claimed to have recovered a pistol .30-bore, whereof a case bearing FIR No.25/2016 
under Section 15 of Arms Act, 2013 of KPK at police Station, Topi was registered; 
however, subsequently on 12th of January, 2016 the aforesaid pistol .30-bore in an 
unsealed condition was taken into possession in the instant case through recovery 
memo (Ex.PW.3/1) in the presence of Sheraz, Mad Moharrir (PW.3) and marginal 
witness Fazal Zaman (not produced) brought from the malkhana in consequence of 
the disclosure made by convict-appellant Zahid Hussain to have used such pistol in the 
murder of the deceased and felony connected thereto. 

Niaz Gul Khan, S.I (PW.2) stated to have arrested convict-appellant Zahid Hussain vide 
card of his arrest (Ex.PW.2/1), but surprisingly he did not mention in his examination-in-
chief regarding recovery of the said pistol and 10-live rounds from the personal search 
of the convict-appellant, but he was re-called and re-examined as (RWP.2) with regard 
to recovery of the said pistol and 10-live rounds made from the convict-appellant. In his 
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cross-examination Niaz Gul Khan, S.I (RPW.2) admitted that he did not seal the pistol 
in question on the spot, raising high doubts in the recovery by itself. As the recovery 
of the pistol by itself has to be dealt with a separate FIR bearing No.25/2016 for the 
offence under Section 15 of Arms Act, 2013 of KPK, thus we would like to confine 
ourselves to the relevance of crime weapon with regard to murder of the deceased. 
Recovery of a crime weapon becomes relevant on two folds; firstly, if the recovery 
is made in consequence of discovery of new fact or when the positive FSL Report is 
received subject to the guidelines enunciated by the apex Court for considering the 
Forensic Report. In the instant case, since the recovery of pistol and 10 live rounds 
were already made and the so-called disclosure was made subsequently, therefore the 
said recovery cannot be considered to be squaring within the four corners of Article 
40 of the Qanun-e-Shahadat Order, 1984, inasmuch, as the FSL Report (Ex.PK/2) is 
concerned that also cannot be taken into account as a worthy piece of evidence.

Undeniably, allegedly the pistol was recovered on 9th of January, 2016 but despite being 
wanted in the instant case the pistol in question was not taken into possession in the 
instant case on the same day rather on 12th of January, 2016, after three days, obviously 
requiring explanation, which has not been offered by the prosecution, nonetheless 
the prosecution has not brought on record as to when the pistol, rounds and casing 
recovered from the crime scene were sent for analysis to FSL. The date of receipt 
mentioned in the FSL report (Ex.PK/2) shows that the said crime weapon and casing 
were received on 1st of February, 2016 with delay of about 19 days and none of the 
prosecution witnesses have explained as to why the articles were received after such a 
delay so also the prosecution failed to prove the safe custody of the said articles as pistol 
was not sealed, making the entire procedure highly suspicious. Furthermore, admittedly 
the prosecution has sent the crime weapon and the bullet casing together for analysis to 
the FSL, which itself is a practice highly disapproved by the apex Court time and again 
through numerous judgments, as it creates doubt and diminishes the evidentiary value 
of such piece of evidence more particularly, when the prosecution has failed to prove the 
recovery of the pistol, making it relevant to the murder of the deceased. Viewed from 
which ever angle, recovery of pistol as well as the FSL report are unworthy of reliance 
and being not in accordance with the guided principles of the Hon’ble Supreme Court 
so expounded in the reported cases of ALI SHER AND OTHERS VS. THE STATE 
(2008 SCMR 707), MUHAMMAD SALEEM VS. SHABBIR AHMED (2016 SCMR 
1605) and HAYATULLAH VS. STATE (PLJ 2019 SC (Cr.C.) 50).

16. Needless to make note of the fact that the pointation of the crime scene made by convict-
appellant Zahid Hussain on 12th of January, 2016 and acquitted-respondent Ihsanullah 
on 14th of January, 2016, whereof memo of pointations (Ex.PW.11/5) and (Ex.PW.11/7) 
respectively were prepared are not worth of credence as the said pointations do not 
fall within the ambit of Article 40 of the Qanun-e-Shahadat Order, 1984 for not 
being discovery of some new facts. The crime scene had already been visited by the 
police contingent including marginal witnesses as well as by the Investigating Officer 
(PW.13), thus pointation of the crime scene subsequent thereto by the convict-appellant 
and acquitted-respondent is not a discovery of fact within the meaning of Article 40 
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of the Qanun-e-Shahadat Order, 1984, inasmuch, as nothing has been discovered and 
recovered in consequence thereto. In this regard, reference can be made to the reported 
cases of Hon’ble Supreme Court as ZIAUL REHMAN VS. THE STATE (2000 SCMR 
528) and MST. ASKAR JAN AND OTHERS VS. MUHAMMAD DAUD AND 
OTHERS (2010 SCMR 1604).

17. Next, the foremost crucial piece of evidence, whereupon the prosecution had relied 
upon is the recovery of car so jacked, including two number plates bearing No. PU-598 
Islamabad from the trunk of the car recovered on the pointation of convict-appellant 
Zahid Hussain from an un-dwelling premises. The ownership of the said vehicle has 
highly been questioned and objected by the learned counsel for the convict-appellant. 
According to him, not only the chassis of the said vehicle had been found to be tempered 
and deciphered but also Noor Rehman (PW.8) has failed to prove its ownership because 
neither the registration book of the vehicle in question was taken on record during 
investigation nor subsequent thereto, during trial. The only document, which has been 
produced as (Ex.PW.13/12), is an authority letter issued by one Shahrukh Zaib in the 
name of Sajjad Ahmed, merely authorizing later to drive the vehicle in question but 
nothing less; meaning thereby that Sajjad Ahmed was not himself the owner of the 
vehicle in question. Further Noor Rehman (PW.8) produced a sale deed (Ex.PW.13/13) 
so arrived at in between said Sajjad Ahmed and Noor Rehman (PW.8) whereby Sajjad 
Ahmed had sold the said vehicle to him against a consideration of Rs.11,50,000/- 
(eleven lacs and fifty thousand) having registration No. PU-598 Islamabad, Engine 
No. X 987541 and Chassis No. NZE 140-2030258; here question arises that if Sajjad 
Ahmed was not the owner then how come he could sell out the vehicle in question to 
Noor Rehman (PW.8) and thereafter how come the later could claim ownership of the 
car in question; pointing and unfolding mysterious transaction and claim, which has 
given rise to various questions of ownership of vehicle in the first place.

So be it, irrefutably as there is neither any disclosure with regard to the vehicle in 
question nor any sort of memo of discovery of fact thereof has been prepared, revealing 
that the convict-appellant had disclosed that the car, which he had taken away from 
the deceased was hid and parked by him in the such premises, which statement could 
only make the said recovery relevant but not otherwise. The FSL report of the car (Ex.
PK/1) transpires that the vehicle in question having chassis No. NZE 140-2030258 was 
chemically treated as such a new No. NZE 140-2000841 appeared, opining therein that 
the chassis number had been deciphered; meaning thereby that the vehicle recovered 
on the pointation of convict-appellant Zahid Hussain was not the vehicle having chassis 
No. NZE 140-2030258 but NZE 140-200841 belonging to someone else, creating 
doubt and smells odor of malice. It also give rise to question that whether the recovered 
vehicle is the same or else, which had been allegedly taken away from the deceased so 
claimed to be owned by Noor Rehman (PW.8)

18. Adverting to the confessional statement of respondent Ihsanullah, whereupon the 
prosecution has heavily relied, it may be observed that the respondent Ihsanullah at the 
very outset of the trial resiled and retracted from his so-called confessional statement. 
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We have thoroughly combed  and scanned the testimony of Syed Zahid Shah, Judicial 
Magistrate (PW.12), the Questionnaire (Ex.PW.12/2), confessional statement (Ex.
PW.12/3) and Certificate (Ex.PW.12/4) on the touchstone enumerated by the Hon’ble 
Supreme Court of Pakistan through a variety of judgments including the cases reported 
as MAJEED VERSUS THE STATE (2010 SCMR 55), MUHAMMAD ISMAIL 
VERSUS THE STATE (2017 SCMR 713), HASHIM QASIM AND ANOTHER 
VERSUS THE STATE (2017 SCMR 986) and AZEEM KHAN AND ANOTHER 
VERSUS MUJAHID KHAN AND OTHERS (2016 SCMR 274). The guidelines for 
the recording confessional statement enunciated in Muhammad Ismail’s case ibid are 
reproduced herein below for ease of reference:

   “It should be ensured,

(i) that the accused  is in full senses and understands  the consequences of 
making a confession;

(ii) that, the  confession was not a result of any duress, coercion or any 
promise by the prosecution, to be made an approver;

(iii) that, during transit of the accused by the police from and to the Trial 
Court from the prison, on each “Paishi” no threat or pressure was 
applied by the escorting police guard  or in charge thereof;

(iv) what were the actual facts, which induced the accused to confess  after 
facing trial, during which he pleaded innocence  all the way;

(v) the  court recording the confession has to ensure that the mental  capacity 
of the accused is not diminished due to any illness and if some indication 
of abnormality is suspected by the Court, it is  better to refer the accused 
to the Standing Medical Board to ascertain the true cause thereof;

(vi) while recording the confession, the same safeguards  and precautions be 
adopted, by directing the Public Prosecutor, the complainant’s counsel, 
the Naib Court and all other officials to leave the court. If need be, the 
counsel who represents him, may be given an opportunity to be present 
inside the Court during the whole process, if the accused person, on 
asking by the trial Judge, so demands;

(vii) the handcuffs of the accused be removed and he be provided  a chair 
on the dais.  He may be given some time to think over the making of 
the confession and in that regard particular questions be put to him, as 
to why he was making the confession  when he  has already  pleaded 
innocence and claimed trial at the time, the formal charge was framed;

(viii) the Trial Judge shall explain to the accused that, in case of making 
confession, he has to face a capital sentence in a murder case or any 
offence punishable with death;

(ix) the entire record of all the questions and answers recorded, be properly 
maintained and thereafter, a proper certificate be appended thereto, 
showing the satisfaction of the Trial Judge that the accused person was 
not mentally sick and he was making the confession voluntarily, based on 
true facts and that there was no other compelling reason behind that.”

Analysis of the testimony of Recording Magistrate (PW.12) a bunch of lapses, while recording 
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the confessional statement incurred, making confessional statement inadmissible and 
worthless. He admitted before the Court that at the foot of the application (Ex.PW.12/1) 
made by Investigating Officer (PW.13) for recording confessional statement, he 
mentioned in his order dated 15th of January, 2016 that the accused was handed over to 
the Investigating Officer (PW.13) to remit him in the judicial lock up, besides  admitting 
that it is not mentioned that  in  case of refusal the confessor will not be handed over to 
police; such act of him, has made the confessional statement involuntary. He affirmed 
that there is no mention of second and third warnings to the accused; which were 
mandatory and that when respondent Ihsanullah was produced for physical remand, 
he was not willing to record confession. (PW.12) further narrated that the proceedings 
were completed within 20 minutes; which is insufficient time for reflection and that the 
Certificate are in printed form; which was required to have been reduced by him in his 
handwriting. He corrected the suggestion made by the defence counsel that neither the 
Questionnaire, Confessional statement, nor the Certificate states the time of production of 
the maker of the confession. He also admitted that it was not mentioned in the statement 
that during the course of recording statement any warning was given to the accused. 
Perusal of the memo of the questionnaire (Ex.PW.12/2), confessional statement (Ex.
PW.12/3) and certificate (Ex.PW.12/4) have been found by us to be corresponding and 
affirming the testimony of Recording Magistrate (PW.12), particularly during cross-
examination. At paragraph No.14 of the judgment impugned herein, learned Trial Judge 
too verifies the flaws and lapses mentioned herein before. The Presiding Officer of 
the Trial Court, besides pointing towards the infirmities and illegalities committed by 
the Recording Magistrate (PW.12) also observed that the confessional statement was 
found by him is exculpatory. Given an anxious careful consideration to the confessional 
statement, we have also found that the confessional statement of respondent Ihsanullah 
to be exculpatory in nature. The respondent Ihsanullah nowhere in his statement had 
stated that neither he knew about the intention of convict-appellant Zahid Hussain 
pertaining to carjacking and murder of deceased prior to joining his company nor did 
he admit to have tied the hands of the deceased  on his instruction, rather he stated in 
clear words that he was innocent. 

Be that as it may, neither confessional statement has been recorded in accordance with 
the guiding principles of apex court enumerated herein before in the referred cases ibid 
nor the confessional statement is inculpatory, which makes the aforesaid confessional 
statement inadmissible and unworthy of reliance.

19. The learned Trial Judge, while acquitting respondent Ihsanullah, observed in para-15  
of the judgment impugned herein that except retracted confessional statement of him, 
there is no other corroborative and supportive evidence on record and that the said 
confessional statement  of respondent Ihsanullah could not be considered as a voluntary 
confessional statement, thus  mere retracted confession could not be made basis for 
conviction; which is an astonishing remark and reason  finding no place in any book 
of jurisprudence. If the confessional statement was  held by the learned Trial Judge to 
be exculpatory and insufficient evidence  against the respondent Ihsanullah,  being the 
maker of the confessional statement  then how come  such an inadmissible and tainted 
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piece of evidence could have been made basis for the conviction of convict-appellant 
Zahid Hussain.  

Above all, had it been the purpose of acquitted respondent to cleanse his breast from 
the toxins of his felony, then he would have persisted subsequent thereto as well but 
it is not the case; rather from the very inception of the trial till the conclusion, he had 
been denying his involvement and his confessional statement. Similarly, since it cannot 
be used against the maker than it in no way is worthy of reliance against co-convict-
appellant Zahid Hussain as corroborative piece of evidence.

20. We have gone through the citations referred by learned counsel for the appellant-
petitioner Ihtbar Khan, whereof, there can be no cavil but the facts and law involved 
therein are altogether distinguishable, having no application in attending circumstances 
of the instant case. 

21. As the prosecution has miserably failed to drive home the charge against  the convict-
appellant Zahid Hussain through any tangible, admissible and confidence inspiring 
evidence as discussed herein the preceding paras, we are not persuaded to endorse the 
findings of the Trial Court and upheld the judgment impugned herein. 

22. For the foregoing reasons, we do hereby accede to and allow Criminal Appeal bearing 
No.26-I of 2019 filed by convict-appellant Zahid Hussain to the extent of conviction and 
sentence awarded to him by the learned Trial Judge and in consequence thereof acquit 
him of all the charges. He shall be released forthwith, if not detained and required in 
any other case of custody.

23. As the Criminal Appeal bearing No.26-I of 2019 (Zahid Hussain Versus The State) has 
been allowed, culminating into acquittal and setting aside of  the impugned judgment to 
the extent of convict-appellant Zahid Hussain so also his release, therefore, as a natural 
corollary Criminal Revision Petition bearing No.03-I of 2019 (Ihtbar Khan Vs. Zahid 
Hussain and the State) for enhancement of sentence stands dismissed in limine.

24. In so far as Criminal Appeal bearing No.27-I of 2019 put in  by the appellant Ihtbar Khan 
against acquittal of respondent Ihsanullah is concerned, it may be observed that we are 
anxious and well conversant with the cannons enunciated by the apex court to interfere 
in the impugned judgment of acquittal rendered through a variety of judgments; that after 
acquittal on the conclusion of trial, accused earns double presumption of innocence and 
to overturn the findings of the acquittal very strong and cogent reasons were required to 
dislodge such presumption; like the findings being highly artificial, contrary to record, 
illegal and perverse.  In this regard we are fortified with the reported judgments of 
apex court in cases of MST ANWAR BEGUM VERSUS AKHTAR HUSSAIN ALIAS 
KAKA AND 2 OTHERS (2017 SCMR 1710) and MUHAMMAD ASLAM VERSUS 
THE STATE AND ANOTHER (PLD 2006 SC 465).

25. For the reasons rendered by us in the preceding paras and after combing so also scanning 
the evidence brought forward by the prosecution, particularly, in view of the reasons 
prevailed upon the learned Trial Judge regarding inefficiency of evidence against 
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respondent Ihsanullah, we have failed to find out  any illegality, perversity, misreading, 
non-reading of evidence as well as the reasons being based contrary to the evidence, 
thus we are not inclined to interfere with the judgment of acquittal recorded in favour of 
respondent Ihsanullah, therefore, Criminal Appeal against his acquittal bearing No.27-I 
of 2019 being devoid of merit is dismissed in limine.

(SHAUKAT ALI RAKHSHANI)
JUDGE

(MUHAMMAD NOOR MESKANZAI)
CHIEF JUSTICE

Announced on 6th of March, 2020.
At Islamabad/
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JUDGMENT

SHAUKAT ALI RAKHSHANI, J:- Indictment of homicidal culpability during the 
course of robbery culminated into the conviction and sentence after a full dress trial on 07th 
of November 2019 (“Impugned Judgment”) penned by Additional Sessions Judge/Judge, 
Model Criminal Trial Court, Swabi (“Trial Court”) whereby the Appellant Sajjadullah was 
convicted under Section 302(b) of The Pakistan Penal Code [XLV OF  1860] (“Penal Code”) 
and sentenced to undergo for life imprisonment as Tazir as well as to pay compensation under 
Section 544-A of The Code of Criminal Procedure [Act V of 1898] (“The Code”) to the tune 
of Rs. 200,000/- (two lacs) payable to the legal heirs of the deceased, recoverable as arrear of 
land revenue and in default of payment of compensation to further suffer S.I for 6 (six) months. 
Appellant Sajjadullah was also convicted under Section 394 of The Penal Code and sentenced 
to undergo R.I for 10 (ten) years with fine of Rs. 100,000/- (one lac) and in default of payment of 
fine to further suffer S.I for 3 (three) months. Appellant Aminullah was convicted under Section 
302(c) of The Penal Code for having common intension in committing of murder and sentenced 
to undergo imprisonment for 15 (fifteen) years as Tazir as well as to pay compensation under 
Section 544-A of The Code to the tune of Rs. 200,000/- (two lacs) payable to the legal heirs of 
the deceased, recoverable as arrear of land revenue and in default of payment of compensation 
to further suffer S.I for 6 (six) months. Appellant Aminullah was also convicted under Section 
394 of Penal Code and sentenced to undergo R.I for 10 (ten) years with fine of Rs. 100,000/- 
(one lac) and in default of payment of fine to further suffer S.I for 3 (three) months. All the 
sentences of the appellants were ordered to run concurrently with the benefit of Section 382-B 
of The Code. 

2. Appellant Sajjadullah has preferred Jail Criminal Appeal bearing No.20-I of 2019 and 
appellant Aminullah has put in Criminal Appeal bearing No.21-I of 2019, challenging 
the veracity, legality and validity of the judgment on numerous grounds, seeking 
acquittal whereas complainant Hamayun Khan (PW.14) also has impugned the judgment 
by means of filing a Criminal Revision bearing No.2-P of 2019 for enhancement of 
sentences of appellants Sajjadullah and Aminullah.

 As both the aforesaid appeals and the Criminal Revision Petition are knit by a single 
thread as they arise out of a single judgment, henceforth, we impart with them through 
a common judgment in hand. 

3. On 23rd of January 2017 a dead body was found on Besak Road near Daray Palosai 
within the precincts of Police Station Industrial Development Estate (“IDS”) district 
Swabi, wherein report in the shape of mursaila (Ex.PA) was made by Hamayun Khan 
(PW.14) father of the deceased with SHO Bakht Afzal Khan (PW.1), which was reduced 
into FIR (Ex.PA/1) by HC Manzar Ali (PW.16) contending therein that his son namely 
Mujahid Khan (deceased) used to ply a car bearing No.LXD-37 as a taxi, who was 
hired last evening by some unknown towards Gadoon; subsequently done to death by 
firearm. 

 He neither nominated any culprit nor did he claim animosity with anyone. 

4. Investigating officer, SI Muntazir Khan (PW.15) arrived at the crime scene, prepared 
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site plan (Ex.PB), recovered blood stained earth through recovery memo (Ex.PW.6/1), 
blood stained clothes of deceased Mujahid Khan (deceased) (Ex.PW.6/2), following the 
inquest report (Ex.PW.1/2) and medical examination conducted by Dr.Waqar Medical 
Officer (PW.2), who opined that the deceased had received an entry wound on back of 
the skull with visible brain matter, making an exit wound through left nostril and upper 
lip with some scratches and bruises on left flank, resulting into the unnatural death due 
to firearm. On 23rd of January 2017, the investigating officer also took into possession a 
motorcar 2-O-D bearing No.LXD-73 (Ex.PN) from Maini Pabani Road Gulbahar No.2 
near graveyard through recovery memo (Ex.PW.8/1). During investigation Call Data 
Record (“CDR”) was collected and taken into possession through recovery memo (Ex.
PW.15/29) where-after complainant Hamayun Khan (PW.14) got recorded his statement 
under Section 164 of The Code, wherein Sajjadullah and Aminullah were nominated 
as culprits and on 29th of January 2017 the accused were arrested. Record also reflects 
that on 01st of February, 2017 on the joint pointation of appellants Sajjadullah and 
Aminullah, a purse belonging to deceased Mujahid Khan was got recovered, which 
was taken into possession through recovery memo (Ex.PW.5/3) inclusive of a National 
Identity Card and driving license of the deceased. Appellant Sajjadullah also got 
recovered pistol .30 bore, which was taken into possession through recovery memo 
(Ex.PW.13/1) on 01st of February 2017 and a separate FIR bearing No.15 dated 29th 
of January, 2017 at Police Station IDS district Swabi was lodged under Section 15 of 
Khyber Pakhtunkhwa Arms Act, 2013. The appellants got recorded their confessional 
statements before Mr. Naveed Ullah Khan Gigyani Civil Judge-cum-Judicial Magistrate 
(PW.12), who testified before the Court to have recorded the confessional statement 
of appellant Sajjadullah (Ex.PW.12/1), he produced his questionnaire as (Ex.PW.12/2) 
and certificate as (Ex.PW.12/3); he produced the confessional statement of appellant 
Aminullah as (Ex.PW.12/4), questionnaire as (Ex.PW.12/5) and certificate as (Ex.
PW.12/6). Appellants were thereafter sent to judicial custody and on conclusion of the 
investigation the challan was submitted in the Trial Court.

5. Appellants entered into a plea of denial of the formal charge read over to them under 
Section 17(4) of The Offences Against Property (Enforcement of Hudood) Ordinance 
VI of 1979 (“Hudood Ordinance”), which led the prosecution to adduce as many as 18 
(Eighteen) witnesses; following in examination of the appellants under Section 342 of 
The Code, whereby allegation put forth to them were strenuously denied and rebutted, 
pleading innocence. They did not step into the witness box to testify on oath under 
Section 340(2) of The Code nor did they produce any witness in their defence, however, 
the Trial Court relying upon the prosecution evidence and disbelieving the version of 
the appellants held them guilty of the charge and convicted and sentenced both of the 
appellants for the deeds mentioned herein before. 

6. We have heard learned counsel for the adversarial parties including the state and have 
perused the entire record minutely with their able assistance. 

7. Learned counsel for the appellants Mian Fahim Akbar argued at some length, besides 
inviting our attention towards numerous contradictions, which arose in the testimony 
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of prosecution witnesses as well as the infirmities, illegalities and irregularities in the 
impugned judgment, particularly the judgment impugned herein being delivered in 
violation of Section 367 of The Code and banked upon the flaw in framing of the 
charge more forcefully. In the meanwhile, when confronted with the illegalities in the 
charge as well as in the impugned judgment as highlighted, Mr. Wilayat Khan, learned 
Assistant Advocate General, KPK and Mr. Muhammad Saeed Khan, learned counsel 
for the complainant/petitioner in Criminal Revision bearing No.2-P of 2019 graciously 
conceded to the infirmities, illegalities and irregularities of the learned Trial Judge, 
while framing the charge as well as in regard to the impugned judgment; henceforth the 
parties at the both ends conceded and consented to set-aside the impugned judgment 
and agreed to remand the case to the Trial  Court for denovo trial.

8. Without going into the merits of the case to appreciate the incriminating evidence 
brought forwarded by the prosecution we would merely like to dilate upon the legal 
implication of defective charge and non-compliance of Section 367 of The Code as 
the counsel for the rivals at both ends have conceded and consented to put at naught 
the judgment impugned for the same being defective from the very genesis of the trial, 
commencing from an incurable flaw of charge, leading to precipitate into drawing of 
the judgment under scrutiny, sequelling to proceed a denovo trial. 

9. As a legal compulsion, it was obligatory upon the Trial Court to have had complied 
with the provision of Section 223 of The Code, while framing the charge. For ease of 
understanding, Section ibid is reproduced herein below:-

“Sec.223.  When manner of committing offence must be stated.  When the 
nature of the case  is  such that the particulars mentioned in section 221 and 222 do 
not give the accused sufficient notice of the matter with which he is charged, the charge 
shall also contain such particulars of the manner in which the alleged offence was 
committed as will be sufficient for that purpose.” (emphasized applied)

10. The most crucial evidence brought forwarded by the prosecution is the confessional 
statements of both the appellants, whereupon the prosecution as well as the learned 
Trial Judge has mainly placed reliance. Appellant Sajjadullah confessed to have 
fired the fatal shot with pistol at the instance of appellant Aminullah;  with further 
narration that the later also hit the deceased with a stone; whereas appellant Aminullah 
while confessing his guilt put the entire burden of murder upon appellant Sajjadullah, 
exonerating himself from striking the deceased with stone and playing any role in the 
murder of the deceased, however, confessed to have played an active role in taking 
away the purse, money therein and vehicle of the deceased.

11. Perusal of the charge reflects that the Trial Court, while framing charge has not adhered 
to the requisites of framing charge as contemplated under Sections 221 to 222 and 223 of 
The Code. Neither he has specified roles of each appellant played by them in the crime 
nor has specified that as to whether the offences were committed by them conjointly 
in furtherance of common intention or individually. Moreover, even the name of the 
deceased has wrongly been mentioned as Javed instead of Mujahid Khan. The charge 
so framed in our view has misled the defence to take plea, which is in utter violation of 
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Section 225 of The Code, culminating into miscarriage of justice and causing prejudice.  

12. Adverting to the judgment impugned herein, we have regretfully observed that the 
judgment rendered by the learned Trial Court is not in consonance with clause (1) 
and (5) of Section 367 of The Code.  For the convenience, Section 367 of The Code is 
reproduced herein below: 

“Sec.367. Language of judgment. Contents of judgment.—(1) Every such 
judgment shall, except as otherwise expressly  provided by this Code, be written 
by the presiding officer of the Court [or from the dictation of such presiding 
officer]in the language of the Court, or in English; and shall contain the point or 
points for determination, the decision thereon and the reasons for the decision; 
and shall be dated and signed by the presiding officer in open court at the time 
of pronouncing it [and where it is not written by the presiding officer with his 
own hand, every page of such judgment shall be signed by him.].

(2) It shall specify the offence (if any) of which, and the section of the Pakistan 
Penal Code (XLV of 1860) or other law under which, the accused is convicted, 
and the punishment to which he is sentenced.

(3) Judgment in alternative. When the conviction is under the Pakistan Penal 
Code (XLV of 1860) and it is doubtful  under which of two sections, or under 
which of two parts of the same section, of that Code the offence falls, the Court 
shall distinctly express the same, and pass judgment in the alternative.

(4) If it be a judgment of acquittal, it shall state the offence of which the accused is 
acquitted, and direct that he be set at liberty.

(5) If the accused is convicted of an offence punishable with death, and the Court 
sentences him to any punishment other than death, the Court shall in its 
judgment state the reason why sentence of death was not passed.

(6) For the purposes of this section, an order under section 118 or section 123, 
sub- section (3), shall be deemed to be a judgment.”

(underline is ours)

Clause (1) of Section 367 expressly provides that the judgment shall contain the point or 
points of determination, which surprisingly does not figure in the judgment impugned 
herein.  The Court has failed to formulate any point of determination whereupon the 
decision had to be made, while scrutinizing and scanning the evidence available on 
record. The learned Trial Judge by not observing the requisite formality and legal 
compulsion as enunciated under   clause (1) of Section 367 of The Code has diminished 
the very foundation of the principles for rendering a judgment, making the same nullity 
in the eyes of law, for being not curable under Section 537 of The Code.  In this regard 
reliance can be placed upon the judgments reported as MURAD BALOCH VERSUS 
THE STATE (2011 SCMR 1417), FARRUKH SAYYAR AND 2 OTHERS VERSUS 
CHAIRMAN, NAB ISLAMABAD AND OTHERS (2004 SCMR 1) and  SAHIB 
KHAN AND 4 OTHERS VERSUS THE STATE AND OTHERS (1997 SCMR 871). 
The relevant portion of “Farrukh Sayyar’s case supra is reproduced as below;

“It is mandatory requirement of section 367, Cr.P.C. that a Court while writing 
a judgment shall refer to the point or points of determination, record decision 
thereon and also give reasons for the decision.  The Court shall also specify 
the offence o of which, and the section of the Pakistan Penal Code or other 
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law under which the accused is convicted and the punishment to which he is 
sentenced. In the present case the learned trial Court overlooked the mandatory 
provisions of section 367, Cr.P.C. and rendered a judgment which falls short 
of the requisite standard.  Failure to specify the points for determination as 
required under section 367, Cr.P.C. is an omission which is not curable under 
section 537, Cr.P.C. and absence of decision on the points for determination 
and reasons in the judgment amount to an illegality which prejudice the case 
of the accused.” 

13. Appellant Sajjadullah has been convicted under Section 302(b) of the Penal Code and 
sentenced to suffer life imprisonment as Tazir  besides under Section 394 of the Penal 
Code to undergo R.I for 10 (ten) years with fine of  Rs.100,000/- (one lac) and in 
default of payment of fine to further suffer S.I for  3 (three) months, but the learned 
Trial Judge has failed to assign  any mitigating circumstance, prevailing upon him to 
award lesser punishment then a normal sentence of death to appellant Sajjadullah while 
convicting under Section 302(b) of The Penal Code.  Appellant Aminullah has been 
convicted under Section 302 (c) of The Penal Code and sentenced to suffer 15(fifteen) 
years rigorous imprisonment as Tazir, besides under Section 394 of The Penal Code and 
sentenced to undergo rigorous imprisonment for 10(ten) years with fine of Rs.100,000/- 
(one lac) but again the learned Trial Judge has failed to give any reason to award lesser 
punishment of 15 (fifteen) years rigorous imprisonment instead of 25 (twenty five) 
years as provided under Section 302(c) of The Penal Code, henceforth, the judgment 
impugned herein on such score is unsustainable, deserving to be set at naught.

14. As discussed herein before, non-compliance of clause (1) and (5) of Section 367 of 
The Code are mandatory in nature and its non-adherence has rendered the judgment 
inherently defective and illegal, therefore, in such  back drop, without considering the 
evidence on merits,  least it may prejudice the case of either side and  keeping in view 
the consent of both the sides, we hold that the judgment impugned herein being not in 
consonance with the spirit of Section 367 of The Code, requires to be set at naught. 

15. For the foregoing reasons the impugned Judgment dated 07th of September 2019 
authored by the learned Trial Court, Swabi is set-aside and transmitted back the case 
to the Trial Court to proceed with the matter denovo by framing the charge strictly in 
accordance with the provisions ibid and provide a fair opportunity of evidence to the 
both ends as desired by them and render a judgment in accordance with law within a 
period of 40 (forty) days after receipt of the judgment and case file.

16. The captioned appeals are disposed of in the above terms whereas the Criminal Revision 
for enhancement of sentences and Criminal Miscellaneous Application bearing No.37-I 
of 2019 for suspension of sentence as a natural corollary stands dismissed for having 
become infructuous.

(SYED MUHAMMAD FAROOQ SHAH)
JUDGE

(SHAUKAT ALI RAKHSHANI)
JUDGE

Islamabad, 28th of January 2020
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JUDGMENT

DR. FIDA MUHAMMAD KHAN, Judge .- This appeal,  filed by appellant Sahib Zada, is 
directed against the judgment dated 10.10.2018, passed by learned Sessions Judge/Zila Qazi 
Malakand, at Butt Khaila, whereby he has convicted the appellant under Section 392 PPC and 
sentenced him to suffer three years rigorous imprisonment and a fine of Rs.100,000/- or to 
undergo, in default thereof, further six months S.I. The benefit of Section 382-B, Cr. P.C. has 
been granted to the appellant. 

2. Briefly stated facts of the prosecution case, as alleged by complainant Abrar Hussain 
before IHC Muslim Shah at Tarai railway crossing, on 18.02.2017 in the night time, 
that he drives a white colour Fielder Car NCP (model 2001), bearing number LPK-
1189 as taxi. On 18.02.2017, when he was present at taxi stand Butt Khaila, he boarded 
the passengers in his taxi and left for Tota Kan. He de-boarded some passengers at the 
shrine of Hassar Baba and, thereafter, as per asking of the other two passengers reached 
at the place of occurrence at 20:45. One of the passengers who was having beard was 
of about 35 years age and the other who was about 40/45 years, both had normal height 
and weak physique suddenly the person who have beard aimed pistol at him and asked 
him to leave the driving seat. The other person turned the car towards Butt Khaila and 
on reaching the Tarai (near old bridge road) stopped the car, aimed pistol at him and 
snatched two Nokia mobile phones having SIM No. 0315-5745764 and 0300-5745764, 
a wallet having Rs.4,000/- and 500/- Saudi Riyals alongwith his I.D Card and, while 
forcibly de-boarding him from the said car, took it away. The accused drove it towards 
Butt Khaila while detaching and throwing the number plates in the meanwhile. The 
complainant also stated that he could identify the accused, if brought in front of him. 
The FIR was lodged accordingly.  

3. After registration of FIR, investigation of this case was conducted by Muslim Shah. He 
recovered broken number plate of the Car from the place of occurrence on pointation of 
the complainant. Recorded the statement of witnesses Naik Rehman and Fazal Ameen. 
On 20.02.2017 he recorded the supplementary statement of complainant, wherein 
he specifically nominated the accused Sahib Zada and Shakir. On the same day, he 
alongwith Gul Nawaz, Moharrir and Zakir Hussain visited the place of occurrence and 
inspected the same on the pointation of complainant. He prepared Murasla (Exh.PA/1). 
After arrest, he interrogated the accused, recorded his statements u/s 161Cr.P.C. He got 
conducted the identification parade and after completion of all legal formalities, challan 
was submitted to the Court.

4. On receipt of challan the learned trial court framed charge, under section 17(3) of 
Offences Against Property (Enforcement of Hudood) Ordinance, 1979, against the 
accused. However, he did not plead guilty and claimed trial.

5. At the trial the prosecution produced 09 witnesses to prove its case. A gist of their 
depositions is as under:-

* PW.1 is Naib Sobedar Saif-ur-Rehman. He stated that he submitted complete 
challan in the Court and it bears his signatures;
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* PW.2 is Moharrir Gul Nawaz 4997. He deposed that on 20.02.2017, alongwith 
Moharrir Zakir Hussain, he attested the recovery memos; 

* PW. 3 is Naib Sobedar Umar Wahid. He stated that on 20.02.2017, alongwith 
Hawaldar Akram Shah, Moharrir Faheem, Razaq and Alhaf ud Din, he conducted 
Nakabandi and got recovered the snatched car which was without its number 
plates;

* PW.4 Abrar Hussain is the complainant of the case. He narrated the same story 
as described in the FIR;

* PW.5 is Tufail Ahmed, learned Additional Sessions Judge, Sawabi. He 
deposed that on 03.03.2017 he was posted as Senior Civil Judge/Senior Allaqa 
Qazi Malakand. He got conducted the identification parade and during the 
identification parade the complainant correctly recognized the appellant Sahib 
Zada as the accused. 

* PW.6 is Fazal Ameen No.1753. He stated that he is the witness of recovery of 
number plates of the snatched car;  

* PW.7 is Moharrir Altaf Hussain No. 1535. He stated that he got registered the 
formal FIR (Ex.PA);

*  PW. 8 is Muslim Shah, IHC. He is the I.O of the case. A gist of his deposition 
has already been mentioned hereinabove;

* PW.9 is Moharrir Faheem Ullah, No. 6005. He deposed that on 20.02.2017 
during Nakabandi, alongwith other police officials, Post Commander Umer 
Wahid took the snatched car into possession and arrest the accused. 

6. After closing the prosecution evidence, the learned trial Court recorded statements 
of accused Sahib Zada under Section 342 Cr. P.C. wherein he denied the prosecution 
allegations and claimed innocence. In answer to a question, “Why the prosecution 
witnesses deposed against you?”, he stated that all the PWs are interested and not a 
single independent witness has deposed against me. I am innocent and false case has 
been registered against me. He neither opted to make statement on oath under Section 
340(2) Cr. P.C. nor produced any evidence in his defence. 

7. I have heard learned counsel for the appellant/accused, as well as the learned Assistant 
Advocate General, KPK and have perused the record with their assistance.

8. Learned counsel for the appellant submitted that the learned trial court has not properly 
appreciated the evidence in the light of well known principles of administration of 
justice and passed the judgment which was wholly unwarranted under the law. He added 
that the judgment is based on misreading and non-reading of the evidence available on 
record. He vehemently contended that the impugned judgment is not at all sustainable 
in the eyes of law and in fact this is a case of no evidence. 

The learned Assistant Advocate General, however, supported the impugned judgment. 
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9. I have anxiously perused the record and submissions made by learned counsel for the 
parties. 

10. It transpires that the case of prosecution mainly rests on the statements of Moharrir 
Gul Nawaz, PW-2 who is witness of recovery memo of motorcar, Naib Sobedar Umar 
Wahid, PW-3 who has recovered the snatched motorcar, Abrar Hussain complainant/
PW-4 and Muslim Shah, PW-8/ who is I.O of the case.  

11. The statements of all these PWs, however, do not bring home guilt of the accused 
beyond reasonable doubt. So far as the statement of PW-2 Gul Nawaz, Moharrir, witness 
of the recovery memo (Exh.PW-2/1), is concerned, he admitted that his attendance in 
Levy post on that date was not recorded and the recovery memo did not contain engine 
number of the said vehicle. It is pertinent to mention that he also admitted that the said 
vehicle was not recovered from possession of the appellant/accused in his presence. The 
recovery of vehicle from direct possession of the appellant, thus, becomes doubtful. The 
statement of PW-3 Umar Wahid, Naib Sobedar, Post Commander also does not advance 
the case of prosecution. It rather contradicts the deposition made by PW-2. According 
to this PW, the recovered vehicle was being driven by the accused Sahib Zada. He was 
Post Commander but he neither prepared the recovery memo nor issued arrest card of 
the appellant/accused. Though identification parade was conducted by  PW-5, Tufail 
Ahmed, Senior Civil Judge on 03.3.2017 but it was not at all conducted strictly in 
accordance with laid down procedure as is evident from the cross-examination portion 
of his deposition. In addition to the above, the deposition made by the complainant 
Abrar Hussain who appeared as PW-4 shatters the case of prosecution in toto. The 
relevant portion of cross-examination is reproduced herein under:-

می  اچاتہ۔  ی  ہ
ف

� الچان  دقمہم  د  زم�ی الخف  ےک  زلمم  رپ  انبء  یک  یلست  اینپ  می  ور  ا ےہ  رکایئ  یلست  ری  می ےن  “زلمم 
ےہ۔« ہن  ارتعاض  وکیئ  ےھجم  وت  اچےہ  رکان  ربی  وک  زلمم  دعاتل  ارگ  ذٰہلا  ےہ  ا  کی اعمف  اہلل  ی  سب یف  وک  زلمم  ےن 

The complainant exonerated the appellant/accused in the name of Allah on the basis of 
his “satisfaction about the appellant/accused”. He added that he would have no objection 
if the court acquits him. It is really strange on the part of complainant. This obliging 
gesture by him is either a demonstration of his gracious nature, if shown without taking 
any consideration, or, on the other hand, of his piety, after his “satisfaction”, to avoid 
involving an innocent person in a crime which was actually not committed by him. 
In a way this creates a reasonable doubt in a prudent mind about the veracity of his 
complaint as well as guilt of the appellant/accused.  

12. The upshot of the above discussion is that there is no satisfactory basis or any convincing 
reason for upholding the conviction and sentences of the appellant/accused Sahib Zada.
Therefore, this appeal is allowed, conviction and sentences of the appellant are set aside 
and he is acquitted of the charge. He is confined in jail. He shall be released forthwith 
if not required in any other case. 

Justice Dr. Fida Muhammad Khan

Announced in open Court
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  4.  Mr. Nadeem Salah-ud-Din, Senior Law 
Officer, Excise and Taxation Department, 
Lahore. 
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-*-



Federal Shariat Court of Pakistan

Page No. 462

JUDGMENT

DR. FIDA MUHAMMAD KHAN, JUDGE.- Through both these Shariat Petitions bearing 
No. 01/L of 2009 and 05/L of 2006, filed under Article 203-D of the Constitution of Islamic 
Republic of Pakistan, 1973, by Mian Hammad Murtaza and Malik Muhammad Rabnawaz Khan 
respectively Section 3 of the Urban Immovable property Tax Act, 1958 has been challenged on 
the ground that it is repugnant to the Injunctions of Islam, as laid down in the Holy Quran and 
Sunnah of the Holy Prophet (ملسو هيلع هللا ىلص). The impugned Sections read as under:-

“Levy of tax:

(1) “Government may by notification specify urban areas where tax shall be 
levied under this Act: 

Provided that urban area may be divided into two or more rating areas or 
several urban areas may be grouped as one rating area. 

(2) There shall be charged, levied and paid as on the annual value of buildings 
and lands in a rating area at the rate of ten percent of such annual value:

Provided that where the building is occupied [for residential purpose by 
the owner himself], the tax shall be levied at one-half of the annual value 
of such building, if the owner or any member of his family does own any 
other property in that rating area: 

Provided further that Government may, by notification, remit for the 
reason to be recorded in whole or in part, the payment of tax by any class 
of persons in respect of any category of property.

Explanation. The annual value for the purpose of this section shall be 
the aggregate annual value of all buildings and lands owned by the same 
person in a rating area. 

(3)  The tax shall be due from the owner or building or lands.

Punjab Amendment:

[In section 3 Sub section (4) shall be deleted AND SUB SECTIONS (5), 
(6),(7) and (8) shall be renumbered as (3), (4),(5) and (6) respectively;

Levy of tax (1) Government may by notification specify urban areas 
where the tax shall be levied under this Act:

Provided that urban areas may be divided into two or more rating areas 
or several urban areas may be grouped as one rating area.

(2) Subject to the provisions of sub-sections (3) and (4), there shall be 
levied, charged and paid, a tax on annual value of buildings and lands in 
rating area at the rate of twenty five percent of such annual value. 
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Proviso. Deleted by the Punjab Urban Ordinance, IV of 1982. 

(3) 3(3) Deleted by the Punjab Urban Immovable Property Tax (Amendment) 
Act, V of 1977. 

(4) In case of property of the annual value not exceeding twelve thousands 
rupees, other than the property referred to in sub-section (3) a deduction 
of two hundred and seventy rupees from the annual value shall be 
allowed. 

(5) Government may, by notification, for reasons to be recorded, remit in 
whole or parts, the payment of the tax by any class of persons in respect 
of any category of property”. 

2. These Shariat Petitions were admitted for regular hearing on 30.3.2009 and, written 
comments were called from the respondents.  It is pertinent to mention that while the 
petitioner in Shariat Petition No. 5/L of 2006 has reportedly expired, the learned counsel 
representing the other petitioner in Shariat Petition No. 01/L of 2009 has also expired.  
Clerk of the petitioner, however, informed that the petitioner in the later Petition who is 
an Advocate will himself argue the case. Lastly these Petitions were fixed for hearing 
but none from the petitioners side entered appearance. Therefore, in order to avoid 
further unnecessarily delay for indefinite period, we considered these Petitions on 
merits after hearing the respondents side and are disposed of both these petitions by 
this single judgment.    

3. We have perused the contents of petitions as well as the written comments filed by the 
respondents. We also heard learned Assistant Attorney General for Pakistan, Additional 
Advocate General, Punjab, and Senior Law Officer Excise and Taxation Department, 
Punjab. They all unanimously submitted that these petitions had not remained 
maintainable now and were liable to be dismissed on the grounds that, in respect of the 
impugned law, this Court has already delivered a judgment reported as PLD 2009 FSC 
33. 

4. Ms. Fouzia Jalal Shah, Director (Law) also appeared on behalf of council of Islamic 
Ideology, and stated that the previous report of Council of Islamic Ideology regarding 
the issue under consideration has been reconsidered and minutes in respect of the same 
are being prepared. She submitted that she had no objection if both the petitions were 
dismissed.  

5. We have anxiously considered all aspects of the issue under consideration. The moot 
question involved in these Petitions pertains to the authority of the State in respect of 
levying taxes other than Zakat/Ushr. This question has been elaborately discussed in 
our judgment reported as PLD 1992 FSC 329, wherein it has been held as follows:-  

رفاضئ  ادی  ی
ف

�ب ہ  و ہک  ےہ  احلص  قح  �ی  وک  وکحتم  االسیم  ہک  ی  �ہ ےتھجمس  �ی  مہ  انبءرپ  یک  داللئ  ابال  ذموکرہ  انچہچن 
دقبر  رپ  ولوگں  ذر�ی  ےک  وشرٰی  لی  ےک  ی 

ت
� یک  ارخااجت  اجزئ  واےل  وہےن  می  ےلسلس  ےک  اومر  قلعتم  ےس 

زٰوکة  ہک  وئمفق  �ی  اک  ددنہہ  دروخاتس  افلض  رطح  اس  ور  ا ےہ  رکیتکس  اعدئ  ی 
�

� ااطتستع  دقبر  ور  ا رضورت 
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دروخاتس  رشیع  اس  مہ  انبءرپ  یک  ووجاہت  ن  ا ےہ  ی  ہ
ف

�  
ی

حص اجاتکس  ا  کی ی  ہ
ف

� اعدئ  ی 
�

� وکیئ  ور  ا ہ  العو ےک  رشع  ور  ا
وصخمص  نج  1979ءیک  رجم�ی   

ف ف آرڈ�ی ی 
�

� امکن  وت  اچےہ  ارگ  ددنہہ  دروخاتس  افلض  اتمہ  ۔  ی �ہ رکےت  رتسمد  وک 
ےہ۔ رکاتکس  دارئ  دروخاتس  دورسی  وہےئ  رکےت  اشندنیہ  یک  ن  ا ی  �ہ ےتھجمس  االسم  الخف  ہ  و وک  داعفت 

6. Regarding the Petition bearing No. 01/L of 2009, it may be pointed out that the petitioner 
has relied on several Verses of the Holy Quran and some Ahadith. On thorough perusal 
of the same, it is pertinent to mention that neither any Verse nor any Hadith relied 
upon by the petitioner supports the contention raised by him.  The FATWA as well as 
the attached article also does not advance the case of petitioner in any way. The article 
rather negates the stand of petitioner to the extent that it has enumerated several other 
taxes besides Zakat and Usher which can be levied by the State, if needed. We may 
further mention that regarding the impugned Section a full bench of this Court has 
already delivered a judgment wherein it has been held as follow:- 

“ It is thus clear that this Court has very limited jurisdiction under Article 203-D 
(1) of the Constitution and it is to decide the question as to whether any law or 
a provision of law is repugnant to the injunctions of Islam as laid down in Holy 
Qur’an and in the Sunnah of the Holy Prophet. However, the petitioner does not 
want this Court to decide the vires of the impugned amendment in the light of the 
Injunctions of Islam, as laid down in the Holy Qur’an and Sunnah, but in the light 
of Injunction of Islam as laid down in the 13th Report of Islamic Ideology Council 
and in the light of the decision of the Baluchistan Government and on the principles 
of equity and justice and this Court cannot do while exercising jurisdiction under 
Article 203-D (1) of the Constitution. The grounds pleaded by the petitioner for 
seeking the annulment of the amendment whereunder even self-occupied residential 
buildings have been made subject to the levy of property tax seem to have some 
force but they can be agitated only before a High Court under Article 199 of the 
Constitution. This Shariat petition is therefore not maintainable before this Court 
under Article 203-D of the Constitution and is accordingly dismissed”. 

7. Bare reading of the above judgments reveals that while in the earlier judgment this 
Court has held that in principles the State can impose taxes other than Zakat and Usher 
if needed, in the later judgment the specific law impugned before us has been duly 
considered and decided. Since both these judgments have been delivered by Full Bench 
of this Court, this Bench cannot go beyond the same and the instant Petitions thus being 
found infructuous are dismissed accordingly. 

8. These are the reasons for our short order dated 23.4.2019. 

Justice Dr. Fida Muhammad Khan
Judge

Justice Sheikh Najam Ul Hasan
Chief Justice

Justice Mehmood Maqbool Bajwa
Judge
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IN THE FEDERAL SHARIAT COURT OF PAKISTAN

(Appellate/Revisional Jurisdiction)

PRESENT

MR. JUSTICE SH. NAJAM UL HASAN, CHIEF JUSTICE.

MR. JUSTICE MEHMOOD MAQBOOL BAJWA

Crl. Appeal No.175-L of 2004

Ghulam Farid son of Hajji Nabi Bakhsh, Caste Mahaiser R/o Chah Kalalwala, Mouza 
Tatarwala Tehsil Jampur, District Rajanpur. 

Appellant-Complainant

V E R S U S

1. The State.

2.  Darvesh son of Muhammad Shafi, Caste Mahaiser R/o Chah Leghariwala, Mouza Jampur, 
Tehsil Jampur, District Rajanpur. 

Respondents

-:-:-:-:-:-:-:-:-:-

For the appellant …. Nemo.

For the State ….  Mr. Saeed Ahmad Shaikh, Additional Prosecutor 
General, Punjab. 

For the respondent No.2 …. Malik Khadim Hussain Awan, Advocate. 

No. of F.I.R Police Station …. No. 598/2002, Jampur, District Rajanpur.

Date of Judgment of trial Court  …. 11.05.2004

Date of institution. …. 12.06.2004

Date of hearing and decision …. 05.03.2019

Date of judgment  …. 15.03.2019
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JUDGMENT:

SH. NAJAM UL HASAN, CJ: Through this appeal, appellant Ghulam Farid who was 
complainant in case FIR No.598/2002 dated 29.10.2002 registered under section 12 of Offence 
of Zina (Enforcement of Hudood) Ordinance, 1979 (Hereinafter referred as the Ordinance) 
read with section 377 PPC at Police Station, Jampur District Rajanpur, has assailed acquittal 
of the respondent-Darvesh recorded by the learned Additional Sessions Judge, Jampur District 
Rajanpur vide his judgment dated 11.05.2004. The case was registered on oral statement of the 
complainant (PW-4) in respect of an occurrence, which took place on 29.10.2002 at 04:00 p.m 
when the grandson (Ehsan Ullah) of brother of the complainant was statedly abducted by the 
respondent-Darvesh on the pretext of taking him to his father Shah Jahan. After sometime, the 
complainant (PW-4) alongwith his brother Allah Bachaya (PW-5) followed them, when they 
reached near cotton fields of one Ramzan Arain, on hearing cries, they entered the cotton fields 
and saw victim (EhsanUllah) laying in naked condition, respondent-Darvesh was committing 
sodomy with him and on seeing them, respondent-Darvesh left the place of occurrence. The 
victim was found injured and blood was oozing from his anus. His shalwar and shirt were 
stained with blood. He was taken to his house first then while going to police station, Ghulam 
Farid, ASI met them who recorded the statement of the complainant on the basis of which 
FIR was registered at Police Station, Jampur. The victim was shifted to the Hospital and was 
later on medically examined. Doctor reported commission of sodomy with him, to verify the 
same three anal swabs were taken and sent to Chemical Examiner. After receiving positive 
report, doctor categorically declared that the victim was subjected to sodomy. The respondent-
accused was apprehended by father of the victim namely Shah Jahan on the same day and 
produced him before the police. On medical examination, lacerated wounds were observed on 
head of the respondent-accused. Later on, on his second medical examination, he was found fit 
to perform sexual act. After investigation, the respondent-accused was found fully involved in 
abducting and committing sodomy with victim (Ehsan Ullah) a minor child of 5 years. Challan 
was submitted in Court. Charge under section 12 of the Ordinance read with section 377 PPC 
was framed on 17.03.2003 against the respondent-accused. He pleaded not guilty and after 
recording the evidence of the complainant (PW-4), his brother (PW-5) as eyewitnesses as well 
as the doctor, I.O and other formal witnesses, the respondent-accused was asked to explain his 
position under section 342 Cr.PC. One defense witness (doctor) was produced by the respondent-
accused who verified his medical legal report indicating one lacerated wounds on head of the 
respondent-accused. The Injury was statedly inflicted on the same day i.e. 29.10.2002. The 
respondent-accused did not opt to appear as his own witness under section 340 (2) Cr.PC. The 
learned trial court, considering all these aspects, acquitted the respondent-Darvesh mainly on the 
grounds that there was contradiction in statement of both eyewitnesses; the victim voluntarily 
went with the respondent in presence of the eyewitness so offence of abduction is not made out; 
eyewitnesses did not see actual act of sodomy in which act of actual penetration was necessary; no 
corroborative evidence found and while considering that the eyewitnesses were not independent 
as they were related to the victim, the learned trial court, acquitted the respondent-Darvesh.

2. Feeling dis-satisfied with the opinion arrived at by the learned trial 
court, the appellant-complainant called in question the legality and 
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correctness of the impugned judgment by way of preferring the present 
appeal. After hearing arguments advanced by learned counsel for 
the appellant Mr. Khan Dil Muhammad Khan Alizai, Advocate, this 
appeal was admitted for regular hearing on 02.06.2005, record was 
requisitioned and notice was issued to the respondent-Darvesh. The 
case was fixed on many dates but learned counsel for the appellant did 
not put appearance on any date while the appellant remained present 
on few dates of hearing. Keeping in view that this appeal against 
acquittal of the respondent is pending for the last 14 years, which 
cannot be kept pending for indefinite period of time only for want 
of appearance of the appellant and his counsel, last opportunity was 
given to the appellant with direction that the appellant be informed 
that in case he is not represented on the next date of hearing, the 
case shall be decided after hearing the learned State counsel and the 
learned counsel for the respondent-Darvesh. Today again, inspite of 
service of the appellant and clear directions issued in earlier orders, 
neither the appellant nor his counsel has shown appearance. It is clear 
the appellant and his counsel are quite aware of the proceedings of 
this Court, so we are left with no option but to decide this case after 
hearing learned State counsel and learned counsel for the respondent-
Darvesh.

3. We have thoroughly examined the grounds mentioned in memorandum 
of appeal, which are to the effect that the occurrence took place on 
29.10.2002 at 04:00 p.m, matter was immediately reported, formal 
FIR was registered at 06:45 p.m, the victim was found injured, his anus 
was bleeding, clothes were blood stained, he was shifted to Hospital 
and later on was got medically examined by the police at 07:00 p.m 
and Medico-Legal Report (MLR) was prepared at 08:00 p.m. Doctor 
appeared in Court, attested MLR and verified the injuries and time of 
MLR. Three anal swabs i.e. external, middle and deep were taken and 
sent to Chemical Examiner. Chemical Examiner report was submitted 
just after a month, which was positive. The doctor categorically 
reported that sodomy was committed with the victim. Memorandum 
of appeal reveals that the victim was minor of 5 years of age but was in 
a position to explain and identify the accused. His father Shah Jahan, 
caught the accused soon after the occurrence and produced him before 
the Police. Further that presence of fresh injuries on the person of 
accused shows that he was beaten by father of the victim. There were 
two independent eyewitnesses of the occurrence who had no reason to 
falsely implicate the respondent-accused. They appeared before Court 
and were thoroughly cross-examined but defense counsel remained 
unable to bring on record any material discrepancy in the prosecution 
case. It has mainly been emphasized that sequence of events in such 
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a short time leads to only one inference that sodomy was committed 
by the respondent-accused with the victim but the learned trial court 
while considering minor discrepancies regarding time and distance in 
statements of both the eyewitnesses which were normal in ordinary 
course of nature, acquitted the respondent.

4. On the other hand, learned counsel, representing the respondent-
accused, contends that both the eyewitnesses were not consistent in 
respect of time of occurrence and even the place of occurrence. At 
one stage, the witnesses stated that the respondent-accused used to 
come to bring fodder to their house whereas the other witness stated 
that it was only first time that the respondent has visited their house 
to bring fodder. Learned counsel emphatically states that the actual 
act of committing of sodomy was not seen by the witnesses. The 
witnesses only saw the occurrence from a distance of one Bigha and 
it was not possible for them to have seen the actual act of penetration 
from such a distance, which was necessary to prove the offence of 
sodomy. Learned counsel next states that presence of injury on the 
person of respondent-accused supports his version that attempt to 
commit sodomy was made on him by father of the victim namely 
Shah Jahan. Learned counsel lastly argues that judgment impugned is 
well written and does not call for any interference by this Court. 

5. Learned law officer, appearing on behalf of the State, did not support 
the judgment of the learned trial court by arguing that this is the case 
of complete chain of events as far as offence of section 377 PPC is 
concerned. He argues that the offence of abduction under section 12 
of the Ordinance is not proved as the victim voluntarily went with the 
respondent-accused in presence of the eyewitnesses. He finally argues 
that the respondent-accused may be convicted and sentenced under 
section 377 PPC.

6. We have heard learned counsel for the parties and have gone through 
the record with their assistance. 

7. This is a case in which sequence of events is closely knitted, which rules 
out any apparent fabrication. The occurrence statedly took place on 
29.10.2002 at 04:00 p.m when the victim was taken from his house in 
presence of witnesses (PW-4) and (PW-5) by the respondent-Darvesh 
on the pretext of taking him to his father Shah Jahan. The complainant 
(PW-4) and his brother Allah Bachaya (PW-5) later on followed them 
while going to their field and saw his cart standing on the road side 
and at the same time they heard cries of the victim from cotton field 
of one Ramzan Arain, when they entered the cotton fields and saw 
the respondent committing sodomy with the victim as stated in their 
statements while appearing in Court. The victim was in naked condition 
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and blood was oozing from his anus. The matter was immediately 
reported to the police and the police got the victim medically examined 
at 06:45 p.m, i.e just after two and half hours, when the victim was 
taken away by the respondent-accused from his house. There were 
fresh injuries present on the person of the victim such as abrasion 
on his thigh, foot etc. The anal was bleeding. Anal swabs were taken 
which were later on found to be stained with semen, so fact remained 
that the victim was subjected to sodomy as categorically observed by 
the doctor in his final report. The matter was immediately reported 
in which the name of the respondent-accused was duly mentioned as 
only accused. The accused was apprehended by father of the victim 
and produced before the police after the occurence. The presence of 
injury on the person of respondent-accused was natural reaction of 
father of the victim. The story put forward by the respondent-accused, 
that an attempt to commit sodomy was made on him, does not appeal 
to prudent mind. If an attempt to commit sodomy with him was made 
then the state of injuries would have been different. Even otherwise, 
how the victim was found to have such fresh injuries revealing that 
he was forcibly subjected to unnatural intercourse. Two witnesses 
Ghulam Farid (PW-4) who is brother of the grandfather of the victim 
is a respectable grown up man who is closely related to the victim and 
his brother Allah Bachaya (PW-5) had no reason to falsely implicate 
the respondent-accused. The presence of other injuries on the person of 
victim vividly shows that he was subjected to such an act forcibly. The 
description given by the doctor regarding presence of bleeding anus 
with blood stained cloths and positive report of Chemical Examiner 
in respect of presence of semen explicitly indicates that victim was 
forcibly subjected to unnatural intercourse at the time, which was 
mentioned in FIR. 

8. This is a case in which two eyewitnesses made statements against the 
respondent-accused just after the occurrence and we do not find any 
reason to disbelieve these witnesses, their statements have duly been 
corroborated by promptly lodging FIR, medical examination report of 
the victim and detection of semen in the report of Chemical Examiner. 
The story put forward by the respondent to justify his injury on his 
head is not worth reliance. This is a clear case of committing unnatural 
intercourse with the minor child. No availability of semen grouping 
report does not abolish the statement of two eyewitnesses who had no 
reason to falsely implicate the respondent-accused. The reasons given 
by the learned trial court for acquitting the respondent-accused are not 
worth reliance.

9. Ocular account, circumstances and sequence of the events lead to 
only one conclusion i.e. the involvement of the respondent-accused 
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in committing sodomy with the victim. No doubt, the respondent-
accused was also a young boy of 18 years of age but he has committed 
heinous offence and does not deserve clean acquittal. The cumulative 
affect ultimately persuaded us to set aside the judgment of the learned 
trial court as far as acquittal of the respondent-accused under section 
377 PPC is concerned.  

10. Insofar as offence of abduction is concerned, it is a prosecution case 
that the victim was sent voluntarily with the respondent-accused 
in presence of the eyewitnesses, so the offence of abduction under 
section 12 of the Ordinance is not clearly made out but at the same 
time offence of section 377 PPC is clearly attracted. As far as the 
matter of sentence is concerned, the occurrence in this case took place 
in the year 2002. The respondent-accused remained in Jail, faced trial 
and was acquitted on 11.05.2004 by the learned Additional Sessions 
Judge, Jampur District Rajanpur. The appeal against acquittal was filed in this Court 
in the year 2004 and was admitted on regular hearing on 02.06.2005. The respondent-
accused was summoned through bailable warrants and since then he has been facing 
the agony of these judicial proceedings, which cannot be ignored while awarding him 
sentence of imprisonment. In the circumstances, we think that minimum sentence of 
imprisonment provided for the offence under section 377 PPC will meet the ends of 
justice. 

11. For what has been discussed above, this appeal against acquittal of the respondent-
Darvesh is partly accepted. Judgment impugned dated 11.05.2004 handed down by 
learned Additional Sessions Judge, Jampur, District Rajanpur to the extent of acquittal 
of the respondent-Darvesh under section 12 of the Ordinance is maintained and his 
acquittal under section 377 PPC is set aside. He is convicted under section 377 PPC 
and sentenced to suffer two years R.I and to pay fine of Rs.10,000/- or in default thereof 
to further suffer three months S.I with the benefit of section 382-B Cr.PC in case FIR 
No.598/2002 dated 29.10.2002 registered under section 12 of the Ordinance read with 
section 377 PPC at P.S Jampur, District Rajanpur.  

12. The above are the reasons of our short order dated 05.03.2019.

MR. JUSTICE SH. NAJAM UL HASAN
CHIEF JUSTICE

MR. JUSTICE MEHMOOD MAQBOOL BAJWA
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Crl. Rev. No.01-Q of 2017.

1. Ms. Kinza D/o Qaisar Rasheed (deceased), Caste Mughal R/o Flat No.D-48 Apsara 
Apartment No.5, F.C Area, Liaqat Abad Karachi. 
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JUDGMENT:

Sh. Najam ul Hasan, CJ: Through this consolidated judgment, we shall dispose of 
Jail Crl. Appeal No.04-Q of 2017 filed by appellants-convicts namely Munawar 
Ahmed alias Muna, Noor Ahmed, Abdul Latif and Khan alias Tapoos Kodo, 
against their conviction and sentence recorded by learned Sessions Judge, Quetta 
vide his judgment dated 25.03.2017 in case FIR No.138/2005 dated 08.08.2005 
registered under section 17(4) of the Offences Against Property (Enforcement of 
Hudood) Ordinance, 1979 (Hereinafter called as the Ordinance) at Police Station 
Saddar Quetta whereby the appellants-accused were convicted under section 
302(b)/34 PPC and sentenced to life imprisonment with fine of Rs.300,000/- each 
as compensation to the legal heirs of the deceased under Section 544-A Cr.P.C. or 
in default thereof to further undergo six months S.I. each with benefit of section 
382-B Cr.PC. 

2. The complainant of this case Sajid Rashid (PW-1) and Mst. Kinza daughter of the 
deceased, have jointly filed Crl. Rev. No.01-Q of 2017 for enhancement of sentence of 
the appellants/convicts. 

3.  Brief facts of the case as narrated in FIR and brought on record through evidence of 
the PWs are that on 08.08.2005 at 03:15 a.m, Qaiser Rashid, deceased of this case, 
was sleeping in his room alongwith his wife Mst. Uzma Qaiser (PW-2) and children 
when five unknown persons, having muffled faces, armed with pistol/revolver forcibly 
entered his house and one of them forcibly entered his room. The deceased suddenly 
woke up while he was sleeping on the carpet, tried to rescue his wife and children and in 
that process the accused who was tall and having big Mustaches fired at him, which hit 
him on back of his neck thereby he fell down in injured condition. In the meantime, two 
other accused entered his room and started searching while two other accused forcibly 
entered the adjacent room in which Sajid Rashid complainant PW-1 (brother of the 
deceased) was sleeping alongwith his family. During this process, wife of the deceased 
went in the room of the complainant to tell them to handover whatever the dacoits asked 
for and in her presence the accused forcibly took away cash of Rs.40,000/- from drawer 
and Rs.9,000/- from pocket of shirt hanging in the room, one Nokia mobile phone and 
some gold ornaments. Thereafter, the accused persons left the home. The complainant 
telephonically informed his brothers namely Arshad Rashid and Aamer Rashid who 
came at the spot and took the deceased in injured condition to the Hospital where he 
died because of injuries. Statement of the complainant was recorded by the Police and 
FIR No.138/2005 was registered. 

4. It is prosecution case that on the same day, brother of the deceased, namely Amjad 
Rashid (PW-17) showed his suspicion against accused Ghulam Qadir (P.O of this 
case), Munawar and Noor Ahmed because accused Muhammad Anwar was previously 
serving as his driver in the Office. He was terminated by him and thereafter, the above 
mentioned two accused namely Munawar (brother of accused Muhammad Anwar) 
and Noor Ahmed alongwith Ghulam Qadir threatened him in Office and later on 
telephonically informed that his family will be taught lesson. Initially, Munawar, Noor 
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Ahmed and Ghulam Qadir were associated in investigation on 13.08.2005 and were 
later on arrested on 16.08.2005. On 18.08.2005, one of the accused Ghulam Qadir 
escaped from custody and in this respect, separate FIR No.142/2005 was registered 
against him and later on he was declared P.O in this case. 

5. During investigation Munawar and Noor Ahmed accused further implicated Abdul Latif 
and Khan alias Tapoos in this crime and as such they were also arrested on 31.08.2005 
and 28.09.2005 respectively. 

6. From the place of occurrence, blood stained piece of carpet and clothes were taken into 
possession by the I.O. No crime empty was found. Finger prints were collected from the 
place of occurrence. After postmortem of the deceased, doctor (PW-9) handed over led 
bullet, which was recovered from underneath firearm injuries of the deceased. Doctor 
(PW-9) observed one firearm entry wound on back of neck of the deceased. 

7. During investigation, the accused remained in physical remand with Police but no 
crime weapon or stolen cash amount or even gold ornaments were recovered from 
them. One of the accused Khan alias Tapoos disclosed that accused Ghulam Qadir (P.O) 
has given him the mobile phone, which was statedly stolen in this occurrence and on his 
pointation, the same was recovered on 15.10.2005 from his house situated in Karachi. 
The complainant produced copy of receipt through which he purchased stolen mobile 
phone. 

8. During investigation, the accused Munawar and Noor Ahmed were put to identification 
parade in the Police Station in presence of learned Judicial Magistrate, Jahanzeb (PW-
16) on 19.08.2005 wherein Sajid Rashid 

(PW-1), Uzma Qaiser (PW-2), Rubina (PW-3), Saira Looni (PW-4) and Sumbal Sajid 
(PW-6) identified them as accused. Later on 30.09.2005 and 03.10.2005 accused Khan 
alias Tapoos was also put to identification parade in the Police Station in presence of Mr. 
Imran Siddique, learned Judicial Magistrate. Accused Khan alias Tapoos was identified 
by all the eye witnesses i.e. Sajid Rashid (PW-1), Uzma Qaiser (PW-2), Rubina (PW-3), 
Saira Looni (PW-4) and Sumbal Sajid (PW-6) but the learned Judicial Magistrate, who 
got conducted identification parade, did not appear in Court during trial. 

9. After investigation, challan was submitted in Anti-Terrorism Court-I, Quetta against the 
appellants-accused alongwith two other accused namely Ghulam Qadir and Muhammad 
Anwar who were declared as P.Os. Later on the case was transferred to Anti-Terrorism 
Court-II by order of the High Court of Balochistan, vide order dated 29.10.2005. 
The learned Judge of Anti-Terrorism Court-II convicted the P.Os for the offence of 
absconsion under section 21-L of ATA, 1997. Thereafter, charge was framed against the 
appellants-accused to which they pleaded not guilty and claimed to face trial. 

10. After conclusion of trial, Anti-Terrorism Court-II, Quetta vide its judgment dated 
30.09.2006, convicted and sentenced the accused as under:-

Accused Munawar Ahmed alias Muna son of Syed Khan was convicted under 
Section 7(a) of Anti Terrorism Act, 1997 and sentenced to death whereas Accused 
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Khan alias Tapoos Kodoo son of Faiz Lala, Noor Ahmed son of Faiz Muhammad 
and Abdul Latif son of Shadi Khan were sentenced to life imprisonment each with 
fine of Rs.100,000/- each, fine if recovered was ordered to be given to the legal heirs of 
deceased or in default thereof to further undergo one year S.I each. Benefit of Section 
382-B Cr.P.C. was extended to the convicts. 

However, absconding accused Muhammad Anwar son of Syed Khan was acquitted of 
the charge.

11. Against the aforesaid judgment, the convicts filed an appeal before learned High Court 
of Balochistan, which was allowed on 12.11.2008. Conviction and sentence of the 
appellants were set-aside and the case was remanded back to learned trial court. The 
appellants were once against convicted and sentenced by the learned Anti-Terrorism 
Court-II, Quetta, vide judgment dated 06.02.2009 as under:

Accused Munawar Ahmed alias Muna son of Syed Khan was convicted under 
Section 7(a) of Anti Terrorism Act, 1997 and sentenced to death whereas Accused 
Khan alias Tapoos Kodo son of Faiz Lala, Noor Ahmed son of Faiz Muhammad, 
Abdul Latif son of Shadi Khan and Ghulam Qadir son of Ghulam Muhammad 
(absconding accused) were convicted under Section 6(2)(a) of the Anti Terrorism Act, 
1997 and sentenced to life imprisonment each with fine of Rs.100,000/- each, fine if 
recovered was ordered to be given to the legal heirs of deceased or in default thereof 
to further undergo one year S.I each. Benefit of Section 382-B Cr.P.C. was extended to 
the convicts. 

12. Against the aforesaid judgment, the appellants-accused filed appeals before the High 
Court of Balochistan, which were partly accepted on 29.03.2016 while setting aside the 
judgment of the learned trial court. Murder Ref. was answered in negative and the case 
was remanded back to the learned trial court with the following observations. 

“The matter in which the offence has been committed shows that the design and purpose 
of the accused was just dacoity or due to personal issue, but not on an ethnicity cause. 
Since the dacoity is not a schedule offence, as such, does not fall under Section 6 of the 
ATA, 1997, therefore, the police report should have been sent to the Sessions Judge, 
Quetta instead of Special judge, ATA, who had no jurisdiction to proceed with the 
matter. Hence the Judgment impugned being without jurisdiction, is not sustainable.”

High Court of Balochistan, directed the learned trial court to decide the case on the basis of 
available material only to provide opportunity of arguments to the learned counsel for 
the parties. 

13. Against the judgment of the High Court of Balochistan dated 29.03.2016, the complainant 
filed a Crl. Revision Petition before the Hon’ble Supreme Court of Pakistan, which 
was dismissed on 02.08.2016. The complainant also filed Crl. Review Petition before 
the Apex Court, which was also dismissed on 30.09.2016, as having not been pressed.  

14. Thereafter, the learned trial court, took cognizance of the case and while relying on 
the evidence recorded by his predecessor trial court, decided this case, vide judgment 
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impugned dated 25.03.2017, while convicting and sentencing the appellants, as 
mentioned in the opening para, on the basis of available material and providing 
opportunity to learned counsel for the parties. The charge was framed under section 
17(4) of the Ordinance as such the appeal in this Court. 

15. Both the learned counsel for the appellants state that it was a night occurrence and 
the case was registered against unknown persons who were statedly having muffled 
faces. No clear description of the accused persons was mentioned in FIR; it was not 
mentioned in FIR that main accused Munawar was having white ear ring, which was 
prominently visible and similarly it was not mentioned that he was having snake tattoo 
mark on his hand; even if his face was having beard or not and colour of skin was not 
mentioned in the FIR. Learned counsel further state that there is nothing to corroborate 
statements of the complainant in the whole prosecution case. Statedly cash amount, 
gold ornaments and mobile phone were stolen during this occurrence. Cash amount and 
gold ornaments were not recovered from any of the accused. One mobile phone was 
statedly got recovered on pointation of accused Khan alias Tapoos and the same was 
statedly provided to him by absconding accused Ghulam Qadir; even the mobile phone 
was not got identified through the complainant or anyother witness, so the same has got 
no value in respect of present appellants indicating their involvement in this occurrence. 
Learned counsel next state that the deceased received firearm injuries in this occurrence 
but no crime empty was found at the spot. Learned counsel has drawn attention to the 
fact that I.O of this case took finger prints from the place of occurrence. After arrest 
of the accused, their finger prints were also obtained for comparison but there is no 
report of finger prints expert available on record, which could have been conclusive 
proof against the accused and this makes the prosecution case highly doubtful. Learned 
counsel for the appellants further state that learned Judicial Magistrate (Mr. Imran 
Siddique) who got conducted identification parade of the accused Khan alias Tapoos 
on 30.09.2005 and 03.10.2005 was not produced in Court, so such identification, which 
was got conducted at such belated stage in Police Station has no value in the eyes 
of law especially when the learned Magistrate, who got conducted the identification 
parade proceedings, did not appear in Court. Learned counsel argue that appellants 
Munawar and Noor Ahmed were associated on 13.08.2005 and were later on arrested 
on 16.08.2005 in this case, they remained in Police Station wherein investigation was 
being conducted and the prosecution witnesses were regularly appearing and after more 
than 3 days of their arrest, they were got identified in the same Police Station. At the time 
of identification parade, one of the accused Munawar was statedly having snake tattoo 
mark on his hand, which was known to the witnesses, so such identification parade with 
specific mark on hand of the accused is of no use as he was clearly identifiable with such 
mark on his hand. This tattoo mark should have been concealed. In the circumstances, 
the identification parade is of no value. Even otherwise, the legal formalities have not 
been adopted during this identification parade proceedings. The accused Abdul Latif 
was not put to identification parade. Learned counsel lastly argue that the appellants 
remained in Police custody but no crime weapon was recovered, which clearly makes 
the prosecution case highly doubtful. 
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16. On the other hand, learned law officer, appearing on behalf of the State and learned 
counsel for the complainant/petitioners in Crl. Rev. No.01-I of 2017 supported the 
judgment rather prayed for enhancement of sentence stating that no doubt in the FIR 
unknown accused were mentioned but during investigation, they were duly identified 
by the witnesses in presence of learned Judicial Magistrate (PW-16). Learned counsel 
further state that recovery of mobile phone from accused Khan alias Tapoos and ear 
ring recovered from the ear of accused Munawar, after his arrest, clearly lead to their 
involvement in this case. Learned counsel next contend that natural witnesses have 
appeared in Court and supported the prosecution case; non-recovery of crime weapon 
or non-production of report of finger prints expert does not affect the prosecution case 
in presence of direct evidence in form of identification parade. 

17. We have heard leaned counsel for the appellants, learned counsel for the complainant/
petitioners, learned law officer and have gone through the record with their able 
assistances. 

18. After the occurrence, the matter was immediately reported against unknown persons. 
Statedly, the accused persons were having muffled faces and no distinctive identification 
of the accused was mentioned in FIR. Later on, during investigation, it was brought 
on record that one of the accused Munawar was having white ear ring, which was 
prominently visible and there was a snake tattoo mark on his hand. It is strange that 
such an important and distinctive mark leading to identification of the accused was not 
mentioned in FIR rather it was stated that he was a tall man having big Mustaches but 
when the statements of other witnesses were recorded during investigation, this thing 
was mentioned by all the witnesses. 

19. PW-17 Amjad Rashid, brother of the complainant, statedly informed his suspicion 
against the appellants as they threatened him of dire consequences as he had terminated 
services of one of the accused Muhammad Anwar brother of Munawar and Noor 
Ahmed, he was an employee of Taraqi Foundation and was working under him. He 
remained P.O during whole proceedings. PW-17, while appearing in Court while in 
cross-examination, admitted that his statement was not recorded by the I.O of Crime 
Branch. 

20. It is prosecution case that accused Ghulam Qadir, Munawar and Noor Ahmed were 
associated in the investigation just few days after the occurrence on 13.08.2005 and later 
on were formally arrested on 16.08.2005. Ghulam Qadir escaped from police custody 
on 18.08.2005 and in this respect a separate case FIR No.142/2005 was registered 
against him. 

21. Record shows that during this period the complainant party remained associated with 
the I.O in the Police Station. The accused Munawar and Noor Ahmed were later on put 
to identification parade in the Police Station in presence of learned Judicial Magistrate. 
The accused persons were in Police custody and available in the Police Station for so 
many days and thereafter putting them for identification parade by the witnesses makes 
the whole identification parade doubtful. The appellants were the main suspects from 
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the very beginning. They should have been sent to Jail immediately and identification 
parade should have been conducted in the Jail as in these circumstances required under 
the law. 

22. The other accused namely Khan alias Tapoos was also put to identification parade in the 
Police Station on 30.09.2005 and he was duly identified by Rubina (PW-3), Saira Looni 
(PW-4) and Sumbal Sajid (PW-6). Once again on 03.10.2005 in another identification 
parade conducted in the Police Station, he was statedly identified by Sajid Rashid (PW-
1), Mst. Uzma Qaiser (PW-2). These identification parades were conducted after more 
than one and half month makes these identification parades highly doubtful. 

23. There is another aspect that both these identification parades were conducted by learned 
Judicial Magistrate (Mr. Imran Siddique) on 30.09.2005 and 03.10.2005 but he did not 
appear in Court to make statement in this respect. In absence of his statement, these 
identification proceedings are not worth reliance and cannot be believed upon.

24. Record reveals that fourth accused Abdul Latif was not put to identification parade 
as all of the accused were statedly unknown, so in absence of any reliable and legal 
identification parade, identity of the accused remained unproved. There are glaring 
lapse in the identification proceedings, which were repeatedly conducted in the Police 
Station on 19.08.2005, 30.09.2005 and 03.10.2005, so while relying on the case 
reported in 2012 YLR 2481 (Mansoor Ahmad alias Shahzad alias Sheeri and others 
Vs. The State), such identification parades are of no value to the prosecution. In the 
aforesaid case law, following points formulated amongst others to be kept in view while 
determining the legality and evidentiary value of the identification:- 

a) Identification proceedings should be held as early as possible but no hard and 
fast rule can be formulated. However, delay in holding identification test will 
reduce its value;

b) Identification test should not be held at police station;

c) Separate identification parade should be conducted for each accused;

d) Whole proceedings of identification test including lining up accused with 
dummies should be conducted by the Magistrate himself and the assignment 
should not be delegated to the jail authorities;

e) Prior to conduct of proceedings, concerned authority is under, obligation to 
conceal the identity of the accused from one place to another place and such 
measures are not only required to be taken but should be proved to have been 
taken;

f) It is the duty of Supervising Magistrate to make note of every objection made 
by accused at the time of parade enabling the court of competent jurisdiction to 
judge the genuineness of the objection while determining value of identification 
test;
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g) Number of dummy for each accused must be given:

h) Description of dummies as to whether they were of the same structure, age etc. 
should be mentioned;

i) Number of dummies to be mixed with each accused should not be less than nine 
or ten;

j) No mark or stamp should be put on the suspected person;

k) The dummies and the suspect should be of same structure. If there is any visible 
mark on the person of accused (For example, beard), it is advisable to mix up 
the accused with others of similar appearance. 

l) Role of each accused must be described by the witness. The witnesses are 
required to explain as to how and in what manner they were to identify or pick 
up the accused person;

Underlined are ours

In the abovesaid reported case, guidance was taken from the cases reported in 2011 
SCMR 527 (Nazir Ahmad Vs. Muhammad Iqbal and another), 2011 SCMR 537 (Shafqat 
Mehmood and others Vs. The State), 2010 SCMR 1189 (Bacha Zeb Vs. The State), 2008 
SCMR 302 (Siraj-ul-Haq and another Vs. The State), 2010 SCMR 1189 (Bacha Zeb 
Vs. The State) and 2008 SCMR 302 (Siraj-ul-Haq and another Vs. The State).

25. In the FIR, the complainant has not mentioned that one of the accused Munawar was 
having white ear ring and snake tattoo mark on his hand, even otherwise description 
of the faces, colour of the skin and description regarding beard or clean shave was not 
mentioned. Nothing incriminating was recovered from the accused Munawar, Noor 
Ahmed and Abdul Latif. Recovery of mobile phone from accused Khan alias Tapoos 
with the disclosure that the same was handed over to him by absconding accused 
Ghulam Qadir does not lead to any proof of his involvement in this occurrence or that 
he took away the mobile phone during this occurrence. 

26. At the very first instance, the I.O took finger prints from the place of occurrence. Later 
on, during investigation, fingers prints of the accused persons were also obtained by the 
I.O for sending them for comparison but there is no report in this respect available, such 
a report could have been conclusive proof of involvement of the accused-appellants in 
this occurrence. Non-availability of such report makes the case doubtful. 

27. It is well settled principle that one tainted piece of evidence cannot get corroboration 
from another tainted piece of evidence. In this respect, guidance is taken from the cases 
reported in 2016 SCMR 274 (Azeem Khan and another Vs. Mujahid Khan and others) 
and 2017 PCrLJ 400 (Imran Ishaque and others Vs. The State and others). In this 
case, there is no direct evidence; no crime weapon, stolen cash amount or even gold 



Federal Shariat Court of Pakistan

Page No. 480

ornaments were recovered from the accused person. Recovery of mobile phone from 
accused Khan alias Tapoos, which was statedly handed over to him by absconding 
accused Ghulam Qadir, cannot be used against the present appellants/convicts. Absence 
of non-availability of finger prints expert report makes the prosecution case highly 
doubtful and benefit of doubt always goes in favour of the accused. 

28. For what has been discussed above, this jail appeal against conviction of the appellants 
namely Munawar Ahmed alias Muna, Khan alias Tapoos, Abdul Latif and Noor Ahmed 
is accepted. Conviction and sentence recorded by the learned Sessions Judge, Quetta, 
vide his judgment dated 25.03.2017 in case F.I.R No.138 of 2005 dated 8th August, 
2005, registered under Section 17(4) of the Ordinance at Police Station Saddar Quetta, 
is set aside. 

29. As the Jail Criminal Appeal No.04-Q of 2017 has been allowed, so the Criminal 
Revision No.01-Q of 2017 jointly filed by complainant Sajid Rashid (PW-1) and Mst. 
Kinza daughter of the deceased, is dismissed accordingly.

30. These are the reasons of our short order dated 25.03.2019, which reads as under:-
“Mr. Faiz Ahmed, Advocate, has shown appearance and submitted power-of-attorney on behalf 
of the appellant No.1 (Munawar Ahmed alias Muna). Let it be placed on file. 

Arguments advanced by learned Counsel for the parties have been heard. For reasons to be 
recorded later in the detailed judgment, this Jail Criminal Appeal No.04-Q of 2017 is allowed. 
Conviction and sentence recorded by the learned Sessions Judge, Quetta, vide his judgment 
dated 25th March, 2017 in case F.I.R No.138 of 2005 dated 8th August, 2005, registered under 
Section 17(4) of The Offences Against Property (Enforcement of Hudood) Ordinance, 1979, 
at Police Station Saddar Quetta, is set aside. The appellants No.1 to 4, namely, Munawar 
Ahmed alias Muna, Khan alias Tapoos Koddo, Abdul Latif and Noor Ahmed are acquitted of 
the charges, they be set free forthwith if not required in any other case. 

As the Jail Criminal Appeal No.04-Q of 2017 has been allowed, so the Criminal Revision 
No.01-Q of 2017 is dismissed accordingly”

Mr. Justice Sh. Najam ul Hasan
Chief Justice

Mr. Justice Mehmood Maqbool Bajwa

Mr. Justice Syed Muhammad Farooq Shah


